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INTRODUCTION

The profound political events of 2016 were at least matched
by those of 2017, with dealmakers left to digest political
swings in Europe, progress towards Brexit in the UK, a range

of unfolding events in the Middle East and Asia, and the first year of
policies from a new US administration. Yet against this backdrop,
global economic growth accelerated and stock markets hit record highs.
Global M&A volumes remained robust, despite dropping roughly 3%
by value against 2016 (although the number of deals increased). This
statistic masked strong regional variations: declines of roughly 13% in
North America and 34% in MEA were offset by gains of roughly 14%
in Europe and 5% in APAC. An uneven pace of activity also marked
the course of 2017, with final numbers being boosted by several mega-
deals in December, led by the $68 billion takeover of Twenty-First
Century Fox by Walt Disney and the $67.8 billion acquisition of Aetna
Inc by CVS Health Corporation. 

So far, so good

In spite of the turbulent geopolitical backdrop, 2018 has started
promisingly, with M&A activity carrying on the momentum of the last
quarter of 2017. Most corporations and private equity (PE) funds
predict an acceleration of M&A activity in 2018, both in the number
and size of deals. In the UK and Europe, Brexit-related fears seem to
have subsided for now, with inbound investment levels remaining
strong. 

But to balance the optimism, macro uncertainties remain, and the
potential impact of changes to tax, regulatory and political regimes are
likely to be the big wild card during the course of 2018. 

Battling headwinds 
Simon Jay and Michael Preston from Cleary
Gottlieb Steen & Hamilton review the likely

dominant trends for 2018
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2017 saw the value of Chinese
investment into the US fall by

roughly 80%
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Taxes going down?

In the US, the Tax Cuts & Jobs Act has introduced significant changes
to the US tax system. The changes may, amongst other things, impact
the structuring of M&A transactions in the US, encourage non-tech
M&A (through the accelerated expensing of asset acquisitions) and free
up offshore cash (by allowing more efficient repatriation), which could
result in an increase in overall M&A activity. The drop in the headline
rate of US corporate tax might also encourage the investment of tax
savings in M&A. 

Protectionism going up? 

Political movements since 2016 have seen some strengthening of
protectionist policies. 2017 saw the value of Chinese investment into

the US fall by roughly 80%, although this was impacted by a number
of factors other than Cfius, including tighter monetary controls in
China. In the UK, in October 2017, the government published
proposals that would give it greater powers to intervene in mergers that
raise national security considerations (e.g. military and advanced
technology) or involve national infrastructure. A draft statutory
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Strategic buyers have been buoyed
by a decade of low-cost debt and

have increasingly targeted
acquisitions for expansion
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instrument was published in March 2018, setting out further detail of
how these rules might be applied. 

Influence of private equity

Private equity was a significant driver of global M&A activity in 2017,
jumping by 14% on a global basis against 2016. Asia led the way,
reflecting a maturing PE market, with PE deal value nearly doubling.
European deal values increased roughly 30%, but while the PE market
in the US remained robust, growth was more muted, with deal values
increasing roughly 1% against 2016. We expect the prominent role of
private equity to continue in 2018. Private equity’s assets under
management, or “dry powder”, have increased to record levels (roughly
$1.8 trillion by the end of 2017), led by the fundraising efforts of the
megafunds. Pension funds and sovereign wealth funds continue to rise
in prominence, adding direct investment and co-investment strategies
to their armouries. The continued availability of low-priced debt,
increasingly on a covenant-light basis, will have a multiplying effect on
private equity’s deal capacity. 

The private equity world will not, however, be free of challenges in
2018. With funds and strategics competing fiercely for prime assets,
median PE EBITDA multiples in 2017 rose above 10x EBITDA, with
half of deals being priced at closer to 11x. Average debt multiples
supporting those transactions stretched towards 6x EBITDA. 

But strategic buyers still lead the tables

The cost of debt has not just benefited private equity. Strategic buyers
have been buoyed by a decade of low-cost debt and have increasingly
targeted acquisitions for expansion. Natural advantages over private
equity, including longer-term investment horizons and the ability to

price in synergies, have seen strategic buyers both as competitor to
private equity funds looking to buy, and friend to private equity funds
looking to sell: significant transactions in 2017 included Unilever’s
acquisition of Carver Korea for $2.7 billion from Bain Capital Private
Equity and Goldman Sachs, and Crown Castle International’s $7.1
billion acquisition of LTS Group Holdings from a consortium of PE
funds. 

What’s hot? 

For private equity, we expect that continued competition will lead to
continued innovation in deal structuring and investment strategy.
Adding on smaller, complementary businesses to existing platform
companies, as part of buy-and-build strategies, should allow PE funds
to build companies of scale at lower multiplies. 
Another strong trend in 2017 was the rise of public-to-private (P2P)

buyouts, which doubled in number against 2016, as private market
valuations increased towards public market levels. We expect to see P2P
activity remain strong in 2018. We do not, however, expect that this
trend will be all one-way, as 2017 also saw a slow return of the IPO
markets, with PE-sponsored IPOs making a particular comeback. 
As to sectors, the acquisition of technology, with its increasingly

disruptive implications for a range of industries, is now a leading driver
of M&A deal-making. The acquisition of tech companies by non-tech
companies, and vice versa (so-called technology convergence), is also
likely to remain a feature of the market. Pharmaceutical and healthcare
companies are also likely to remain popular, although strong cash
positions are likely to make them buyers as well as sellers. In January,
healthcare deals totalling more than $38 billion were announced,
representing the best start in several years. Energy, mining and utilities
had a strong 2017, and this looks likely to be the case in 2018 as well. 
Shareholder activism is another phenomenon that we expect will

remain relevant to M&A activity in 2018, having spread from the US
to Europe and Asia. The strengthening cash positions of corporates
might see an increase in activism if cash is not deployed quickly
enough. 
And finally, a nod to social impact investing. While early initiatives

focused on adopting environmental, social and governance policies,
recent years have seen asset managers successfully raise funds with
specific impact investment mandates, demanding tangible social impact
as well as competitive investment returns. In parallel with the rise of
direct impact in the private M&A world, we have also seen impact
investors (or pooled funds of investors) invest in some of the world’s
largest traded companies for the purpose of using the investment
position to drive change, in some cases deploying techniques borrowed
from the playbooks of traditional activist investors.

INTRODUCTION

The strengthening cash positions
of corporates might see an

increase in activism if cash is not
deployed quickly enough
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Boston-based private equity firm
HarbourVest Partners is one of the
world’s largest private equity asset

managers. Here IFLR speaks with its London-
based managing director David Atterbury. In
2016, the fund acquired the portfolio of SVG
Capital after a fraught battle – the deal won the
IFLR private equity deal of the year award at
the IFLR Europe Awards 2017. It sparked a lot
of media debate as it was launched as a hostile
bid under the UK Takeover Code before
switching to an asset deal: a secondary
acquisition of SVG’s investment portfolio. It
also had a dramatic impact on the sleepy world
of listed funds. Atterbury explains the way the
secondary market is influencing private equity
and the broader M&A market.

What are the broad private
equity trends you are seeing
and how does the secondary
market fit into that puzzle? 

The private equity asset class as a whole is
growing as investors globally look for ways to
enhance returns in their broader portfolios in
the current environment. Existing investors
are increasing these allocations as they look at
the returns that private equity has generated
for them over past years (when you look at the
long-term performance of the asset class there
is a clear outperformance, certainly relative to
the public markets). The asset class is also
generating increased appetite from different
types of investors. 

One likely development going forward is
greater penetration from retail-type investors,
whether it be through the high net worth end
of the marketplace via banks and
intermediaries, who put their high net worth
channels into private equity, or through
defined contribution pension schemes, such
as 401(k)s in the US, or other such plans in
the UK. 
The secondary market has played an

increasing role in the growth of private equity.
People have historically thought about private
equity as an illiquid asset class, and certainly
it is a long-term asset class given the nature of
the underlying investments, but the illiquidity
also comes from the fund structures that are

EXPERT ANALYSIS
HARBOURVEST PARTNERS

Creative thinking in secondaries
David Atterbury, managing director at global private markets asset manager
HarbourVest Partners, analyses the trends and developments in the private

equity secondary market

One likely
development going
forward is greater
penetration from
retail-type investors
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typically used. The secondary market has gone
some way to improving liquidity in this
market, enhancing people’s ability to move in
and out of private equity holdings and realise
their investment or their entire portfolio
before the natural long-term realisation of
their investment takes place. It has breathed
some maturation into private equity in the
form of increased liquidity.
There is also a whole spectrum of risk-

return profiles within private equity, and
secondary funds have a role there too.
Secondaries have demonstrated the ability to
provide very strong returns with good
downside protection. If you look at the
numbers, secondary funds have very low loss
ratios and typically deliver strong IRRs

(internal rate of return) for investors.
Therefore they have a place within any
broader private equity portfolio. 

What changes to the secondary
market has this growth
brought?

The secondary market has grown dramatically
in recent years as investors have seen strong
returns. The increase in allocations and thus
capital available to invest has added to the
level of competition for deals. We have seen
smaller, more niche secondary groups spring
up and at the same time, the more established
players have increased in scale and raised
larger funds. When it comes to larger deals,
we have also seen some of the sovereign wealth
funds or large pension funds becoming more
active in pursuing deals directly. It is fair to
say the market continues to be dominated by
the same 5 or 10 large managers that existed
10 years ago, as we have not seen many new
competitors of real scale. We have also seen
increasing levels of specialisation. 
The secondary market has traditionally

been dominated by fairly straightforward
transactions with a secondary buyer acquiring
an interest in a private equity fund from the
original investor. That remains a big part of
the market today, but it has become ever more
competitive and with an associated upward
move in pricing. What a limited number of
secondary players have done is look for other
ways to access private equity portfolios on the
secondary market and find different ways of
unlocking those assets. We consider ourselves
at the forefront of that. 
HarbourVest’s secondary fund’s acquisition

of the investment portfolio of SVG Capital in

2016 is a prime example of moving outside
the mainstream and looking for other ways of
accessing portfolios of private equity assets.
Those more complex opportunities have
fewer competitors and therefore, we believe,
present more fertile hunting ground. 
What’s more, it is not just about buying

limited partnership interests in funds, the
fundamental way in which we add value as a
secondary buyer is by providing solutions that
meet the seller’s needs and allows us to create
a compelling investment opportunity. For
example, we have increasingly been working
with funds and with general partners at the
tail end of their fund’s life to provide liquidity
across an entire portfolio of investments as an
alternative to a fund manager selling its
companies one by one. That is providing
more of an efficient and timely end to an
older fund. 

How have regulatory
developments influenced the
market and deal flow? 

Over the years regulatory change has been an
important driver of deal flow; whilst banks
and financial institutions have always been a
significant portion of the sellers into the
secondary market, more recent regulatory
change post financial crisis has placed even
more pressure on them to sell. To a certain
extent though, that pressure has softened in
recent years. The banks slowed down their
selling activities as some of the regulatory
changes were pushed back, but as those
deadlines come back into view, then the banks
will likely come back to the market with a
motive to sell, albeit having already sold a
large part of their legacy assets. 
I do not think there is much else in the

form of specific regulatory change that has
driven deal flow. Regulatory change always
creates a level of uncertainty and that can
catalyse opportunities for us. Aside that wave
of bank sellers as mentioned before, our deal
flow in recent years have not been based on
regulatory changes. What we have seen over
the last two or three years in terms of deal flow
are many of the more complex deals I
described before, working with fund managers

David Atterbury
HarbourVest 
London, UK

T: +44 (0)20 7399 9820
W: www.harbourvest.com 
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They are changing the secondary 
market from a simple one-size-fits-all 

market into a much more differentiated one

It is estimated that
funds over 10 years
old hold more than
$100 billion of assets
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to manage out their end-of-life funds. An
example is HarbourVest’s deal with Motion
Equity Partners in Paris in 2013 – that was a
fund nearing the end of its life. 
This part of the market has gone from

strength to strength and we have seen an
increasing number of high quality fund
managers look to provide solutions of this
type to their investors. This is gratifying to see
as some of the early deals completed in this
space generated some negative attention and
there was talk about potential regulation. The
industry though has worked very hard in
recent years with much greater transparency
for all stakeholders involved and there is
clearly a best practice as to how these deals are
done.

What regulatory challenges do
you most have on your horizon
and how are you managing
them?

There is a question in the US with the Volcker
rule [which limits banks’ total investments in
private equity and hedge funds to 3% of their
core tier 1 capital and individual investments
in a fund to 3% of the fund’s assets] and
whether there will be a pull back in terms of
implementation, which ties in with my
comments above on deal flow. In terms of
managing our own business, the Markets in
Financial Instruments Directive II (Mifid II)
and the Alternative Investment Fund
Managers Directive (AIFMD) have had an
impact on our day to day business – the
structure of the funds we manage, the
disclosures that our clients have to make, and
the reporting we provide to them – rather
than being a driver of our secondary
investment activities. 
Changes such as AIFMD and Mifid II

create challenges for us in terms of managing
our business, given the number of countries
in which we operate and our local offices. This
has a knock-on effect for our processes and
systems as we strive to deliver best in class
information to our clients. These types of
change have led to growth and increased

investment in that part of our business. . 
The other obvious challenge being here in

London is Brexit implementation and its
impact on our business in the future. Clearly,
this is something we are actively considering
as we look at the next three years of business.

What for you was interesting
about HarbourVest secondary
fund’s acquisition of SVG
Capital’s portfolio?

I think this was the first time a secondary
transaction moved over from the private
equity press into the broader financial news.
Our funds previously closed transactions with
two large publicly-listed fund-of-funds
vehicles (Absolute Private Equity and
Conversus Capital), but I think the SVG deal
was propelled into the limelight as it took the
market by surprise and as SVG was a high
profile UK name in listed private equity. Then
interestingly, SVG moved the focus from
looking for a competing bid to our fund’s
share offer to trying to sell the underlying
assets and the underlying portfolio – the other
potential buyers that emerged were large
quality institutions and this demonstrated
there was some serious ‘smart money’
interested in this deal which kept it in the
press. It was not just the fact that the SVG
board went down that route, but also the fact
that our deal team was able to change
approach and move from a share offer to an
asset deal in a very expeditious fashion that
kept the media interested for quite a period of
time. 

What impact has the SVG deal
had on the market? 

The listed private equity space is not a big
space. Several vehicles, post-financial crisis,
have changed strategy and gone into
liquidation mode, driving the absolute
number of publicly-traded private equity
vehicles down. The SVG deal certainly put
the sector back on the map, especially with

several blue-chip organisations chasing the
assets. By virtue of what played out with SVG
it illustrated that it is not an easy thing to do.
I am not sure you are going to see a whole
wave of deals that look like this. 

What will be the areas of focus
for the secondary market in the
coming years? 

The secondary market by definition is largely
opportunistic. We have to look at where assets
are available for sale. Part of the challenge has
been that private equity has been very cash
generative for investors for a number of years
and there is not a great deal of pressure for
long term holders of private equity to sell big
portfolios. What we are seeing in the
marketplace now is people using the
secondary market to rationalise or restructure
their portfolio, sell older managers and
redeploy capital. We think the focus of the
market will continue in the same vein.
This means that the average age of the

assets sold in the secondary market has gone
up. There are more tail-end portfolios and
there are groups that are focused around tail-
ends. The other big area of focus, and
certainly for us, are those end-of-life
transactions where we are working with fund
managers on ‘whole fund liquidity solutions’,
as we call them. This involves approaching a
general partner or manager of a fund in year
eight, nine or ten, and making a proposal to
provide a liquidity solution. It is estimated
that funds over 10 years old hold more than
$100 billion of assets and there is an
opportunity for the secondary market to come
in and work with such funds and either
acquire assets, or offer to buy out the
underlying investors, or create a hybrid of
that. 

Finally, what are the biggest
risks to your business?

The obvious one as an investor is pricing. In
the more mainstream traditional secondary
market place it is clear that pricing is key. That
part of the market is very competitive which
has put pressure on the targeted returns for
many secondary buyers. We are focused on
the more complex end of where we the market
can see more value. 

Regulatory change always creates a 
level of uncertainty and it can catalyse

opportunities for us
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Samson Lo, head of Asia M&A for
UBS, looks beyond the figures at the
dynamics in the China and Hong

Kong markets. The dominating headlines
about Chinese M&A have been the slowdown
in outbound deals, but this masks some
interesting trends beyond the numbers that
may have longer term resonance. For example,
the restructuring of Chinese state-owned
enterprises, at times explicitly to create entities
that can compete on a global field. China
Cosco Shipping being one example of this.
Although flashy outbound deals may be
slowing, corporate activity is not and nor are
the prospects for outbound. The much-
discussed capital controls have also had an
interesting affect on Chinese private equity
funds, which find themselves in the position
of being able to offer strategics consortium
arrangements in which the latter can benefit
from offshore financing to avoid local
controls. Meanwhile, the capital controls may
be beginning to relax.

What is your reading of the
M&A market in China and
Hong Kong right now? We
keep hearing of a slowdown in
outbound investment from
China, is that really the story to
focus on?

Broadly, we have seen two types of deals in the
Chinese M&A market: domestic
restructuring and outbound acquisitions.

Domestic restructuring has made a
comeback over the last 12 months. There isn’t
any particular catalyst for it but the Chinese
government has never deviated from its
ambition to reform some of the state-owned
entities (SOEs). SOE reform was particularly

active between 2014 and 2015; it then
quietened down and now the SOEs are back.
For example, UBS advised on recent
restructurings by China Merchants Group
and China Cosco Corporation. Typically,
SOEs have sought to merge subsidiaries and

EXPERT ANALYSIS

China 2018: strong prospects
Samson Lo, head of Asia M&A for UBS, remains bullish about the Chinese
M&A market as financial sponsors, SOE restructuring and capital controls

continue to shape deals
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streamline their businesses by consolidating
assets and we expect this trend to continue.
There are persistent rumours of large mergers
in the offing, most notably, of a tie-up
between ChemChina and Sinochem. 

Speculation about a slowdown in outbound
acquisitions has been in the market for almost
one and a half years now, but, in my view, as

long as the target is strategic, demand has
remained strong. Chinese companies
continue to pursue these targets and are
structuring deals both to get around capital
controls and to cope with the lengthy
regulatory approval processes. Although
capital controls have been in place since
November 2016, over that period we advised
China Investment Corporation (CIC) on its
€12.25 billion acquisition of Europe-based
logistics company Logicor; a consortium of
five Chinese companies in its S$15.9 billion
($12 billion) acquisition of Singapore-listed
Global Logistic Properties (GLP); and China
Cosco Shipping in its $6.4 billion acquisition
of Orient Overseas International (a cross-
border deal with an SOE buying into a Hong
Kong-listed company). While there has been
a slowdown, especially on the part of private
enterprises, activity among SOEs continues to
be robust. Nonetheless, the size of deals has
tended to decline and we are seeing more deals
with a sweet spot of between $1 billion and
$2 billion. 

Some private enterprises with little access
to offshore funding can get stuck in lengthy
regulatory processes but the SOEs continue
to be strong in outbound because they have
ready access to government funding. 

At the same time, structuring has become
more innovative. For example, Chinese
strategics are, increasingly, willing to form
consortia with Chinese private equity (PE)
funds. We’ve seen companies team up with
not just one but a number of Chinese
sponsors to help circumvent capital controls,
meet funding requirements, and secure
foreign currency approval. It also seems like
capital controls are slowly beginning to relax.

How have capital controls
influenced the way deals are
being done and the
onshore/offshore structures
being used? 

Capital controls are most onerous for
companies with all their cash onshore. The
approval process can take a long time; for
example, to get the equivalent of $1 billion in

onshore RMB, offshore, approvals are likely
to come in batches, which has implications for
the prospective deal’s completion time. As a
result, many onshore companies turn to
international banks to provide the SBLC
(standby letter of credit), which involves
taking onshore cash as a collateral for an
offshore bridge financing. But it is important
to note that such arrangements are well
established and pre-date capital controls.
Onshore companies are also willing to team
up with Chinese sponsors, which are
comfortable with onshore cash as equity as
well as with being a shareholder in an A-share
listed company. Under such arrangements, the
PE funds receive collateral or guaranteed
returns, in return for providing offshore
equity. 

What will be the likely impact
of the National Development
and Reform Commission
(NDRC)’s Administrative
Measures on Enterprise
Outbound Investment?

The measures are aimed at a specific group
of industries that are not encouraged by the
Chinese government. They include: football
clubs, the entertainment/media-related
industries and property. But most deals we’ve
been looking at have been strategic – you just
don’t see many entities looking to buy a
football club in Europe any more. The
measures are unlikely to have much effect deal
flow in the industrial, tourism or logistics
sectors. There have also been changes to
eliminate the so-called “roadpath” system, an
informal process for small deals that preceded
the formal approval process. In short, if a
company got through the roadpath system the
deal was to all intents and purposes approved.
Now, all deals need formal approval. But
Chinese outbound deals are all quite sizeable
and subject to formal approvals anyway, so
removing this conduit does not affect timings
or deal flow. The Administrative Measures
have also made guidelines for the outbound
market more transparent, especially in terms
of deal size, approvals etc. It is more clear-cut
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and the new measures allow for online
applications which enhances transparency. 

What implications does the
restructuring of SOEs have and
what is behind the
restructuring process?

Restructuring has made the SOEs more
efficient. Many of the large SOEs are
multiple-listed entities; Hong Kong-listed, A-
share and even B-share, which means that
often their subsidiaries are competing with
each other. Merging select subsidiaries helps
streamline the business and reduce overlaps
and competition between subsidiaries. At the
same time, some mergers were designed to
create national champions, for example,
China Cosco Shipping. China Cosco
Shipping was formed by a series of asset
restructurings to create a standalone shipping
giant that can compete globally and be a
consolidator. The company is now capable of
competing against other shipping giants
around the world. 

How have financial investors
been influencing the Chinese
M&A market? 

They’ve been both a facilitator and a threat to
Chinese strategics. They act as a facilitator
when a Chinese strategic is short on funding
or is getting caught on capital controls;
sponsors are an alternative source of financing.
They are also user-friendly. Many are Chinese
PE funds, so they understand the culture and
how to get things done. They can also help
carry the strategic, especially the one-timer,
through a competitive process. At the same
time, they are a threat, and there have been
situations where Chinese investors have not
needed to team up with strategics because
they have the in-house knowledge to compete
directly with them. With the flush of capital
in the market, Chinese PE funds have also

been driving up valuations. For example,
funds have been very active in the education
and tourism sectors, competing with strategics
as well as against other PE funds. Ultimately,
the winner pays above and beyond to beat
other financial investors. They have reset the
valuation benchmarks in some sectors. 

The Hong Kong market has also been
interesting and we’ve seen Chinese SOEs
buying out Hong Kong competitors or PE
funds taking Hong Kong-listed companies
private. Hong Kong-listed companies are
trading at very low multiples and, for many,
their valuation relative to A-share listed
companies means that they are unable to
compete. The Hong Kong market is rife with
privatisations and sales to SOEs. Another
theme is the conglomerate carve-out. Many
Hong Kong-based conglomerates are more
willing to divest than the Chinese SOEs and
they are divesting non-core assets to external
investors. This has been going on over the past
couple of years. 

What trends have you seen in
inbound M&A into China?
Have there been changes to
foreign investment rules? 

You just don’t see a lot of inbound these days.
The market has moved from the one of many
years ago where foreign companies were
seeking to make inroads into China. Foreign
investors have been perturbed by a couple of
factors. In some cases, the companies acquired
were not what they seemed and investors have
been burnt. In addition, in some sectors, such
as pharmaceuticals, the Chinese government

favoured incumbent Chinese companies and
put up hurdles to foreign companies. A
number of Western conglomerates including
McDonalds China, Yum! China, and office
supplier Staples, have or are seeking to divest
from China inbound investments are now
more likely to be via joint-ventures (JV) with

an incumbent local company. Foreign
investors are willing to take a minority
position because it offers an element of safety. 

As for inbound investment rules, there are
catalogues in certain areas, for example in the
automotive sector. For a Chinese international
car manufacturer, the catalogue says that they
cannot have more than two international JVs.
That continues to be the case. There may have
been minor tweaks in some catalogues but,
broadly, some restrictions remain. 

What is your outlook for the
next 12 months? 

In 2017, the focus was on falling deal flow,
and the media was reporting a 35% decline
from 2016. But if you look behind the scenes
and discount some of the large and one-off
transactions, like Syngenta, the decline was
really about 15%. In terms of volumes, last
year was still the second-highest for Chinese
outbound M&A. In 2018, China outbound
is likely to remain at the same level as 2017,
but whether it will be the second or the third-
highest we don’t yet know. China may be
more cautious towards the US but Europe will
continue to be very active. Chinese SOEs will
also continue to be very active, whether via
asset restructurings or mergers. 

PE funds receive collateral or guaranteed
returns, in return for providing offshore

equity [to strategics]
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SECTION 1: Market overview

1.1 What have been the key trends in the M&A
market in your jurisdiction over the past 12 months
and what have been the most active sectors?

The Austrian M&A market has been growing continuously for the past
few years. Same as in 2016, 2017 showed a constant number of
transactions with a massive increase in transaction value. The most
active sectors in 2017 were the real estate, technology and industry
sectors. According to the Ernst & Young market analysis for 2017, of
345 transactions which took place in 2017, 86 concerned the real estate
market followed by 76 transactions in technology and 60 in industry.

Another trend that has been going on for the last few years is the
increasing interest among foreign investors to enter the Austrian
market. Meanwhile more than one third of all deals with Austrian
relevance concerned foreign investments in Austrian companies. 

1.2 What M&A deal flow has your market
experienced and how does this compare to previous
years?

The number of M&A transactions completed on the Austrian market
has been steadily increasing. In 2017, pursuant to the Ernst & Young
market analysis for 2017, 345 transactions took place which
corresponded approximately to the number of transactions completed
in the year 2016. M&A deals in Austria reached an aggregate
transaction value of €14.7 billion in 2017, which is an increase of 37
% as compared to 2016. This trend in significant increase in
transaction volume has been continuing since 2016 where a 10-year
high was reached with a transaction volume of €10.7 billion
corresponding to an increase of 66.2 % compared to 2015.

Austria
Markus Fellner and Irena Gogl-Hassanin, Fellner Wratzfeld & Partners

www.fwp.at
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1.3 Is your market driven by private or public M&A
transactions, or both? What are the dynamics
between the two?

Most transactions on the Austrian market are private M&A
transactions, whereas public M&A deals have not played a big role in
the last few years. 2017 was, in this regard, an exception as the largest
deal – the takeover of Buwog by Vonovia with a transaction value of
€5.6 billion – was a public M&A transaction. However, the prevailing
number of M&A transactions on the Austrian market are private.

1.4 Describe the relative influence of strategic and
financial investors on the M&A environment in your
market.

The influence of financial investors in the Austrian M&A environment
is relatively slim. Only 20 out of 345 deals in 2017 were financial
investments. On the other hand, strategic investments play a very large
role on the Austrian M&A market. In 2017 the majority of transactions
were performed by strategic investors.

SECTION 2: M&A structures 

2.1 Please review some recent notable M&A
transactions in your market and outline any
interesting aspects in their structures and what they
mean for the market.

2017 has seen four major transactions, which caused the aggregate
transaction value of Austrian M&A transactions to increase
significantly:

(i) The takeover of Buwog by Vonovia (transaction value of €5.6 billion);
(ii) The acquisition of UPC Austria by T-Mobile Austria (€1.9 billion);
(iii) The acquisition of the Russian gas field Juschno-Russkoje by OMV

(€1.7 billion) and
(iv) The acquisition of the real estate portfolio of RFR Holding by Signa

(€1.5 billion).
The majority of transactions was performed by means of a share deal,

which is generally the typical means of acquisition of an Austrian
company. An interesting aspect of M&A deals performed in Austria in
2017 was the continuing increase of foreign investments – outbound as
well inbound – and a significant reduction of purely domestic
transactions. This shows that the Austrian market is getting increasingly
interesting for foreign investors in particular on the real estate sector where
higher margins as opposed to traditional financial investments can be
achieved.

2.2 What have been the most significant trends or
factors impacting deal structures?

Most investments in the Austrian M&A market are strategic investments
with an insignificant number of financial investors playing a role. It can
be perceived that due to the low interest rates and high liquidity in the
market investors are searching for projects with higher achievable margins,
which can be found in the Austrian real estate sector. Due to the
continuing digitalization, the technology sector has also become more and
more interesting over the years. 
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SECTION 3: Legislation and policy changes 

3.1 Describe the key legislation and regulatory bodies
that govern M&A activity in your jurisdiction.

Austrian law does not have one specific law regulating all issues on the
acquisitions of companies, but rather various different statutes apply,
depending on the specific type and form of an acquisition. 

For asset deals, in particular the regulations of Sec 1409 of the General
Civil Code and Sec 38 of the Commercial Code are pertinent. Sec 1409
of the General Civil Code provides that a purchaser generally is jointly
and severally liable with the seller towards the seller’s creditors for any
liabilities of the acquired business having their origin prior to the
acquisition. The purchaser’s liability is limited to the current net asset
value of the acquired assets and applies in case the purchaser knew or
should have known at the time of the purchase of the pre-existing
liabilities. Sec 1409 of the General Civil Code is mandatory law and
cannot be waived or amended by contract. Liability can be reduced if the
purchase price payable by the buyer is used to pay off the debts of the
business sold. Sec 38 of the Commercial Code provides that a legal entity,
which acquires and continues a commercial business, is liable for all debts
the former owner incurred in the course of business conduct, meaning
even those which are not contractually agreed to be taken over by the
buyer. Unlike liability under Sec 1409 of the General Civil Code, liability
under the Commercial Code is not limited to the value of the acquired
assets. Nevertheless, under Article 38 of the Commercial Code the seller
and the buyer can agree to limit liability of the seller, such limitation of
liability, however, being only valid if a timely notification to the
commercial register is submitted or otherwise made public.

A key regulatory authority with regard to M&A transactions is the
Federal Competition Authority (Bundeswettbewerbsbehörde), which is
competent for the clearance of mergers if the transaction volume does not
exceed the thresholds of the EC Merger Control Regulation, but exceeds
the thresholds under Austrian competition law. Further relevant authorities
are the Commercial Register Courts (Firmenbuchgerichte), which register
and publish transactions and reorganizations in the Austrian commercial
register, and the Financial Market Authority (Finanzmarktaufsicht),
which reviews banking acquisitions. Public M&A transactions regarding
listed joint stock corporations (Aktiengesellschaft) are also subject to the
supervision of the Austrian Takeover Commission
(Übernahmekommission), which monitors compliance with the Austrian
takeover regulations and decides on all matters related to the Takeover Act.

3.2 Have there been any recent changes to regulations
or regulators that may impact M&A transactions or
activity and what impact do you expect them to have?

A recent change, which has been made to the Austrian Cartel Act and
which applies to all transactions closing after November 2017, extended
the scope of transactions for which clearance by the Federal Competition
Authority needs to be obtained. 

Another major change that will affect public M&A transactions as of
January 3 2018 is the introduction of the possibility of a de-listing in the
Austrian Stock Exchange Act (BörseG), which was introduced in order
to adopt new EU investor protection and capital markets transparency
regulations. The requirements for such a de-listing process is the
affirmative resolution of a qualified majority in the annual general meeting
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and the prior active official listing over a period of three years. Besides this
regular de-listing, a so-called “cold de-listing” (meaning de-listing due to
corporate law measures such as a merger) was also introduced. The
motivation for such delisting could be rooted in economic factors, such
as conflicts between the supply and demand sides or due to company
internal initiatives to avoid the transparency rules and competitive
disadvantages associated with the stock exchange regulation. 

3.3 Are there any rules, legislation or policy
frameworks under discussion that may impact M&A in
your jurisdiction in the near future? 

In October 2017, federal elections took place in Austria, which brought
a change of political power. The new government was established in
December 2017. It remains to be seen which changes with relevance to
the Austrian M&A market the new government intends to implement.
According to the government program, the new government intends to
dissolve hurdles and simplify administrative proceedings, which might
also have an effect to M&A in Austria. 

SECTION 4: Market idiosyncrasies

4.1 Please describe any common mistakes or
misconceptions that exist about the M&A market in
your jurisdiction.

The Austrian legal system has a few peculiarities, which are commonly
misunderstood. As most M&A deals in Austria are private M&A
transactions, where the target company is an Austrian limited liability
company, the share deal must be made in the form of a notarial deed in
front of an Austrian notary public. Typically, such notarial deed needs to
be drawn up in German. With the increasing foreign involvement in
Austrian M&A transactions, it has become more and more common that
such notarial deeds may also be drawn up in English. 

Misconceptions also exist with regard to the fact that certain
transactions in Austria are subject to Austrian stamp duty tax. Typically,
stamp duty tax becomes payable upon the simple fact that a written
document on a transaction is being drawn up in Austria. A lot of
misunderstandings with regard to stamp duty tax can be resolved if
professional advice is sought at an early stage. 

4.2 Are there frequently asked questions or often
overlooked areas from parties involved in an M&A
transaction?

The concept of the Austrian stamp duty tax often requires specific legal
advice in particular as to possibilities to legally avoid such stamp duty tax.

For real estate transactions, it is advisable to seek preliminary advice in
order to properly structure the acquiring vehicle to minimize possible tax
implications connected with the transaction.

4.3 What measures should be taken to best prepare for
your market’s idiosyncrasies?

In order to best prepare for Austrian particularities and idiosyncrasies, it
is advisable for foreign investors to seek legal and tax advice by Austrian
specialists at an early stage. That way the acquisition of a possible Austrian
target company can be structured in the best possible way to meet the
investor’s needs and comply with Austrian particularities.

SECTION 5(a): Public M&A

5.1 What are the key factors involved in obtaining
control of a public company in your jurisdiction?

Most determinants regarding the acquisition of a controlling stake in a
public company are regulated in the Austrian Takeover Act. A compulsory
public offer has to be made to the other shareholders when a shareholder
acquires a stake of 30 % or more. 
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5.2 What conditions are usually attached to a public
takeover offer?

Pursuant to Sec 5 para 2 of the Austrian Takeover Act, the intention to
acquire a stake in a public company needs to be communicated as soon
as there are rumours that could alter the stock price. The bidder who is
intending to place an offer also has to inform the target’s representatives
immediately, notifying them that the executive board and the supervisory
board have decided to place such offer, or that conditions have been met
that oblige them to place an offer. Public takeover offers need to be
executed in a way that minimise market manipulation and insider trading.
The members of the target company also have corresponding secrecy and
transparency duties. A further condition is the notification of the workers
council pursuant to Sec 11 para 3 of the Austrian Takeover Act. A financial
expert must also be included in the public takeover offer process.

5.3 What are the current trends/market standards for
break fees in public M&A in your jurisdiction?

Break fees or break-up fees, as well as termination fees, have found their
way into Austrian M&A practice especially since the financial crisis. These
fees can amount up to 20 % of the transaction volume. In public M&A
transactions, such fees are rather uncommon, which is partly due to legal
restrictions, whereas in private M&A transactions, break fees are more
often agreed upon. 

SECTION 5(b): Private M&A

5.4 What are the current trends with regard to
consideration mechanisms including the use of locked
box mechanisms, completion accounts, earn-outs and
escrow?

The purchase price in private M&A transactions is typically either fixed
under a locked box mechanism or determined at signing as a provisional
purchase price pursuant to a fixed calculation method which is then
finalized on the basis of financial accounts drawn up at closing. Earn-out
mechanisms are sometimes included as mechanisms to adapt the purchase
price after closing. It is also quite common to place a certain percentage
of the purchase price in escrow at signing, of which a designated amount
might also be used as break fees in case the deal does not close. 

5.5 What conditions are usually attached to a private
takeover offer?

Typically, the private takeover offers are conditional upon a satisfying due
diligence and transaction documentation, approvals of internal boards
and committees, the conclusion of certain side agreements which are
deemed necessary and the occurrence of no material adverse changes. 

5.6 Is it common practice to provide for a foreign
governing law and/or jurisdiction in private M&A
share purchase agreements?

No, generally the parties of a private M&A share purchase agreement
agree on Austrian substantive law and dispute resolution in Austria. This
also relates to the fact that mandatory Austrian laws apply to the
acquisition of shares in an Austrian company. 

5.7 How common is warranty and indemnity insurance
on private M&A transactions?

W&I insurance as a tool coming from the Anglo-American tradition is
available but still not very common in the Austria M&A market.
However, throughout Europe it is getting more and more common to
make use of this useful tool. We believe that this trend will gradually also
be implemented in the Austrian M&A market. 

5.8 Discuss the exit environment in your jurisdiction,
including the market for IPOs, trade sales and sales to
financial sponsors.

IPOs do not play a significant role on the Austrian market. Generally, a
shareholder interested in selling his shareholding will initiate a structured
bidding process to which interested parties are invited. As the Austrian
market is rather small, very often the shareholder will be aware of
potentially interested parties and address them directly. 

SECTION 6: Outlook 2018

6.1 What are your predictions for the next 12 months
in the M&A market and how do you expect legal
practice to respond?

The Austrian M&A market will continue to be influenced by
macroeconomic developments (such as Brexit and general economic
developments). Due to the persistent low interest rates and existing high
liquidity in the market, investors will keep searching for projects with
higher achievable margins. We believe that as in previous years, the focus
will remain on the real estate and technology sectors. We also expect that
the trends of previous years, relating to the continuing increase of
transaction volume, will continue into 2018. 
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SECTION 1: Market overview

1.1 What have been the key trends in the M&A
market in your jurisdiction over the past 12 months
and what have been the most active sectors?

The trend of consolidation within the highly fragmented financial
industry has continued albeit at a slower pace than originally envisaged.
This consolidation is expected to further pick up in 2018.
Furthermore, the recent dynamic of oil prices, with Brent oil futures
trading in the range between $60 and $70 since November 2017, could
also have a positive knock-on effect on the local M&A market. Other
sectors which may see increased M&A activity are the hospitality,
education and real estate sectors. With the respect to the latter, in
particular, an increase of M&A activity for distressed real estate assets
is being pursued by the government as part of its development policies
towards the real estate sector. 

1.2 What M&A deal flow has your market
experienced and how does this compare to previous
years?

The pace of M&A activity in 2017 remained broadly in line with
2016. In public M&A, the financial sector has been the most active.
In the insurance sector, Bahrain & Kuwait Insurance Company BSC
has launched and completed a mandatory tender offer on the shares
of Takaful International Company. In the banking sector, a voluntary
offer has been launched on the shares of Bahrain Middle East Bank by
one of its shareholders. Another significant transaction that took place
in 2017 was the share swap between shares in United Gulf Bank and
the shares of the newly established United Gulf Holding Company,
which was accompanied by a de-listing of the shares of the former and
the listing of the shares of the latter.

Bahrain
Simone Del Nevo, ASAR – Al Ruwayeh & Partners
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1.3 Is your market driven by private or public M&A
transactions, or both? What are the dynamics
between the two?

The market is driven primarily by private M&A transactions, as public
M&A activity is still relatively infrequent. The reasons underpinning
such dynamics may be related to the high ownership concentration in
most of the listed companies and the scarce liquidity of the stock
market. A significant change of these dynamics could be triggered by
a partial privatisation by the government of certain companies which
would at the same time boost market liquidity and reduce ownership
concentration with positive effects on public M&A activity.

1.4 Describe the relative influence of strategic and
financial investors on the M&A environment in your
market. 

M&A activity in Bahrain has been affected to an extent never seen in
the past by strategic investors from neighbouring GCC countries,
which have provided much needed demand for local assets. This trend
has been facilitated by a large restructuring taking place in the local
banking industry where certain players (mostly investment banks) are
proactively seeking to offload part of their investment portfolio by
disposing of non-strategic investment assets, also in the light of the
highly penalising capital adequacy regime associated with ownership
of such assets.

SECTION 2: M&A structures

2.1 Please review some recent notable M&A
transactions in your market and outline any
interesting aspects in their structures and what they
mean for the market.

The mandatory tender offer on the share capital of Takaful
International Company constituted the first mandatory tender offer to
ever take place in Bahrain under Volume 6 of the Rulebook (Rulebook
6) published by the Central Bank of Bahrain (CBB). The transaction
originated from a block acquisition on the Bahrain Bourse of a
significant shareholding in Takaful International Company which
triggered one of the mandatory tender offer thresholds. This transaction
has been relevant to the market being the first of its kind and having
casted light into the mechanics of mandatory tender offers in Bahrain. 

2.2 What have been the most significant trends or
factors impacting deal structures?

Widening valuation gaps between seller side and buyer side are denting
liquidity on the domestic M&A market and this negatively impacts
deal volumes. This is forcing practitioners to devise structural elements
(including but not limited to earn-outs) in order to overcome these
issues. 

SECTION 3: Legislation and policy changes

3.1 Describe the key legislation and regulatory bodies
that govern M&A activity in your jurisdiction.

The Takeover, Mergers and Acquisitions Module (TMA Regulation)
Rulebook 6 is the primary governing regulation for public M&A in
Bahrain and it works in conjunction with other regulations issued
under Rulebook 6. It applies where there is an acquisition or
consolidation of control of a Bahrain domiciled publicly listed
company; or an overseas company whose primary listing of equity
securities is on a Bahrain exchange. Rulebook 6, including the TMA
Regulation, is administered by the Capital Markets Supervision
Directorate at the CBB. Private M&A, as such, is not a regulated
activity beyond registration of share transfers and transfers of business
premises.

3.2 Have there been any recent changes to regulations
or regulators that may impact M&A transactions or
activity and what impact do you expect them to have?

There have been recent changes to the share transfer mechanics
applicable to Bahrain closed joint stock companies, which are expected
to have an impact on private M&A as such changes are aimed at
simplifying the mechanics for share transfers in line with the procedures
for Bahrain public joint stock companies.
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3.3 Are there any rules, legislation or policy
frameworks under discussion that may impact M&A
in your jurisdiction in the near future? 

A revised TMA Regulation was put to consultation during 2017,
though no action has been taken by the CBB following such
consultation. New laws on secured transactions and bankruptcy are
expected to be enacted during 2018 (or early 2019), which may have
impact on M&A market as well. Implementation of VAT in Bahrain
may also be impactful to the extent that share or asset transfers will be
deemed as supplies of goods for VAT purposes (which we do not know
at the present stage).

SECTION 4: Market idiosyncrasies 

4.1 Please describe any common mistakes or
misconceptions that exist about the M&A market in
your jurisdiction.

One common mistake is to structure and implement M&A deals
following schemes and solutions developed in overseas jurisdictions
without paying the necessary attention to the local legal and regulatory
framework, both in cases of cross jurisdiction and of purely domestic
transactions. This mistake can go unnoticed insofar as no conflict arises
between vendor and buyer, though this may result in the completion
process conflicting with local regulations. If a conflict arises, the pitfalls
of such approach become readily intelligible, including difficulty in
obtaining legal redress in the local jurisdiction, uncertainties

surrounding application of foreign law provisions in domestic court
proceedings and impasse to meeting local requirements for completion. 

4.2 Are there frequently asked questions or often
overlooked areas from parties involved in an M&A
transaction?

Post-closing activities are often an overlooked area as action plans and
timelines are often drawn up until the closing date leaving post-closing
activities to proceed without a clear structure, sometimes even managed
by a team that did not work on the deal. This neglect often subsists
notwithstanding the number and importance of post-closing activities
which are often implicated (such as changes to public registers which
cannot be completed at closing, etc). Transitional services arrangements
involving continued seller involvement are common but may have
dubious validity and enforceability.

4.3 What measures should be taken to best prepare
for your market’s idiosyncrasies?

The key to a successful M&A transaction is an early involvement of
the local lawyer in the structuring phase of the transaction in order to
explore, analyse and eventually find legal solutions translating the
commercial objectives pursued by the parties into viable solutions
under Bahrain law. 

■ Consumer products
■ Energy and natural resources 
■ Financial services and investment management

■ Healthcare
■ Industrial goods
■ Infrastructure and public services

■ Leisure and hospitality
■ Professional services
■ Telecoms, media and technology

OUTBOUND
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NB only deals with publicly disclosed values are represented in the charts and infographics

$300m



22 |  I F LR .COM |  M&A  R E PORT  2018

BAHRAIN

SECTION 5(a): Public M&A

5.1 What are the key factors involved in obtaining
control of a public company in your jurisdiction?

Obtaining control of a public company often involves the launch of a
public tender offer (whether on a voluntary or a mandatory basis)
unless de facto control is achieved by the acquisition of less than 30%
of the target company voting share capital. The threshold triggering an
obligation to launch a mandatory offer is set at 30% of the voting share
capital of the target company and further thresholds are contemplated
for any incremental purchase between 30% and 50% of the voting
share capital occurring within a specified timeframe. The launch of a
voluntary or mandatory tender offer is accompanied by the publication
of an offer document containing all information required under
Module TMS of Volume 6 of the Rulebook published by the CBB and
subject to CBB approval.

5.2 What conditions are usually attached to a public
takeover offer?

Usual conditions attached to an offer include levels of acceptance,
approval of shareholders for the issue of new shares and
listing/regulatory approvals. A voluntary offer must not be made
subject to conditions whose fulfilment depends on the subjective
interpretation or judgment by the bidder or lies in the bidder’s hands.
Once a firm intention to make an offer is formally announced, the
bidder is committed to proceed. Scope to withdraw by invoking the
conditions to the offer is limited. To the extent that the bidder intends
to attach conditions other than normal conditions, the CBB must be
previously consulted. As a general rule with limited exceptions,
financing for an offer must be fully committed when the
announcement of the firm intention to make an offer is made

5.3 What are the current trends/market standards for
break fees in public M&A in your jurisdiction?

Break fees are not used in Bahrain and their validity is uncertain as a
commitment to a break-up fee can be seen as unlawfully impinging
upon each shareholder right to decide whether to sell or retain the
shares. In the absence of more legal clarity as to the permissibility of
break-up fees, we do not expect that this instrument will be adopted
in the structuring of public M&A deals.

SECTION 5(b): Private M&A

5.4 What are the current trends with regard to
consideration mechanisms including the use of
locked box mechanisms, completion accounts, earn-
outs and escrow?

The use of completion accounts is still the prevailing consideration
mechanism in the realm of private M&A, though the financial data
tracked for the purposes of determining any price adjustment with respect
to the headline purchase price vary from working capital only adjustments
to full-fledged adjustments based on net worth variations. Locked box
mechanisms are still relatively uncommon, though we expect to see an
increased use of such mechanisms especially in the context of vendor-
initiated private auctions. We have seen an increase in the use of earn-outs
in private M&A and believe these are being used as a tool for bridging
widening valuation gaps between seller sides and buyer sides. Escrows are
very common and are mostly used in connection with management of
claims against representations and warranties.

5.5 What conditions are usually attached to a private
takeover offer?

Regulatory approvals are invariably attached to private offers in respect
of target companies operating in regulated industries. It is not
uncommon to also find MAC clauses associated with specific
quantitative metrics, though same are usually bitterly negotiated. It is
quite common to bring down all representations and warranties to
closing so that any breach (or material breach) of them may give a deal
exit to the buyer.

5.6 Is it common practice to provide for a foreign
governing law and/or jurisdiction in private M&A
share purchase agreements?

It is a rather common practice, albeit we strongly advise against the use
of foreign jurisdiction clauses in M&A transactions in light of the
enforceability issues that these may give rise to. In case of foreign
governing law, foreign arbitration should be seen as a must due to
problems faced in proving the provisions of a foreign law in front of a
Bahraini court and difficulties in enforcement in Bahrain of foreign
court decisions. Bahrain governing law with Bahrain court enforcement
may be valuable to facilitate enforcement of local obligations associated
with the transaction and may be favourable for a foreign party who
received robust local law advice against a Bahraini counterparty.
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5.7 How common is warranty and indemnity
insurance on private M&A transactions?

Warranty and indemnity insurance is slowly gaining recognition,
though it is still rare to see in practice in purely domestic deals as
opposed to the Bahraini leg of multinational deals where it is somehow
more common.

5.8 Discuss the exit environment in your jurisdiction,
including the market for IPOs, trade sales and sales
to financial sponsors.

The exit environment is very challenging. The main exit channel still
consists in a private sale to an industrial or private equity purchaser.
The IPO exit route is uncommon in light of the structural liquidity
issues affecting local capital markets, though recent developments, such
as the Bahrain Investment Market launched by Bahrain Bourse, may
enhance the possibility for an exit through public offer in the local
capital market. Sales to financial sponsors are also often unviable
because of the reluctance by financial sponsors to take on balance sheet
equities also in light of the penalising capital treatment that this asset
class receives under the newly implemented capital adequacy
regulations. Finally, restrictions on introducing new partners into
closely held LLC entities make exit infeasible without full shareholder
cooperation.

SECTION 6: Outlook 2018

6.1 What are your predictions for the next 12 months
in the M&A market and how do you expect legal
practice to respond?

We expect that consolidation in the financial industry will continue,
propelled by structural reasons going beyond the existing economic
cycle. Relatively higher oil prices may also induce increased M&A
activity though recent market volatility would suggest caution on this.
Increasing bond yields brought about by the peg to the USD and the
tightening of monetary policy taking place in the US, may induce
companies to reconsider their capital structure and this may open up
M&A possibilities. We expect market practice to embrace innovative
structuring options to face persistent liquidity challenges, and we also
expect that new legislation which is the making will be generally
positive for the M&A market.

BAHRAIN
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SECTION1: Market overview

1.1 What have been the key trends in the M&A
market in your jurisdiction over the past 12 months
and what have been the most active sectors?

The practice of mergers and acquisitions may be considered at a
nascent stage in Bangladesh. The rationality of this position is the
mindset of traditional business people in Bangladesh, who consider it
taboo to sell a business, even if it is the best thing to do. Moreover, the
lack of clear regulatory guidelines is one of the major impediments to
M&A activities. The current regime is governed by the established
practice adopted from transactions completed in recent years. 
Nonetheless, we have noticed few large deals in Bangladesh in recent

times and also found an environment ripe for bank mergers. As per a
survey report, given the high number of banks compared to the size of
the economy, 72% of bankers are in favour of reducing the number of
banks in Bangladesh through merger or acquisition.
Recently, a number of M&A and joint-venture deals in the

telecommunication, energy, FMCG, and food sectors have been
initiated. These transactions over the past 12 months were intra-group
mergers having common or related sponsor shareholders. 

1.2 What M&A deal flow has your market
experienced and how does this compare to previous
years?

During 2017, no remarkable merger process has been completed,
however, the acquisition of 100% of the ownership of Holcim Cement
(Bangladesh) by LafargeHolcim Bangladesh for $62.5 million attracted
the attention of the interested parties/stakeholders. Apart from that
acquisition, many private M&A deals may have taken place, however,
as those M&A transactions took place outside of the public domain,
there is no publicly available data.

Bangladesh
Dewan Faisal, A S & Associates 
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1.3 Is your market driven by private or public M&A
transactions, or both? What are the dynamics
between the two?

The market is predominantly driven by private M&A transactions, and
public M&A activities are very limited in practice. M&A transactions
in private (but unrelated) companies are dictated by acquisitions as
opposed to mergers. Various cross-border acquisitions in the
telecommunication, energy and banking sectors during the first decade
of 21st century, such as acquisitions of Aktel by Axiata, Warid Telecom
by Airtel, Sheba Telecom by Orascom Telecom and Oriental Bank by
ICB Financial Group, are testament to this. On the other hand,
restructuring between intra-group entities (regardless of their private
or public status) usually takes place by way of merger. 
In the case of private mergers, required permission from Government

agencies is limited in condition, whereas, for public M&A transaction,

the Bangladesh Securities and Exchange (Substantial Acquisition and
Takeover) Rules, 2002 (2002 Rules) comes into play and caters for
situations where any person is interested in acquiring 10% or more
shares of a publicly listed company. However, the 2002 Rules are
regarded as inadequate for the modern dynamics of capital markets.
Hence, as of now, companies usually seek and obtain exemption from
Bangladesh Securities and Exchange Commission from compliance
with the provisions of 2002 Rules.

1.4 Describe the relative influence of strategic and
financial investors on the M&A environment in your
market. 

Bangladesh is observing intra-group merger transaction in the form of
private M&A. Therefore, the culture of strategic and financial investors
on the M&A environment has not been developed yet.

SECTION 2: M&A structures 

2.1 Please review some recent notable M&A
transactions in your market and outline any
interesting aspects in their structures and what they
mean for the market.

Following the merger of Lafarge Group and Holcim Group, the
corporate market observed a restructuring in shareholding of Holcim
Cement (Bangladesh). To give effect of that merger, LafargeHolcim
Bangladesh, one of the largest multinational cement manufacturers
listed with local stock exchanges, was willing to acquire 88,244 share
in the target company. As part of the acquisition process, due diligence
was conducted on the company. Upon taking into consideration of the
value of shares, Lafarge Surma Cement executed the share transfer
agreement for purchasing the shares from Holderfine B.V for $117
million, and accordingly sought the central bank’s approval to remit
$117 million to Holderfine B.V. 
In demonstration of its willingness to regulate, Bangladesh Bank

approved the share transfer for the merger but said that the share is
overpriced and asked Lafarge Surma to submit documents related to share
valuation of Holcim Cement. Upon taking into consideration of necessary
documents, the central Bank approved repatriation of $62.5 million only.
After waiting for three months, Lafarge Surma and Holderfine B.V agreed
to close the deal as per instruction of the central bank.

2.2 What have been the most significant trends or
factors impacting deal structures?

As the market is still developing, strategic investments rarely take place
in Bangladesh. With the exceptions of a few acquisition deals, the
market is primarily dominated by intra-group mergers. While most of
these mergers occur to boost profitability, in many cases, the profits of
the entities involved decline, and historically, achieving tax neutral
reorganisation has been the primary goal for mergers. 
If a company is acquired by way of share purchase, the said

transaction will attract stamp-duty of 1.5%, as well as capital gains
taxes from the seller; by the same token, if there is a transfer of
immovable property, the transaction will attract a hefty amount 8-11%
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of the transaction value, on account of stamp duties, registration
charges, capital gain tax and advance income taxes. By contrast, any
transfer of shares and assets as a result of a merger is deemed to be
effective by operation of law, alleviating any need to pay of taxes and
stamp duties on such transactions. 
Furthermore, in the absence of any provision in the Income Tax

Ordinance, 1984, regulating carry forward of losses in the event of
amalgamation, presumably, the accumulated loss of the transferor
company will be deemed to be the loss of the transferee company.
Consequently, the transferee company would be entitled to carry
forward such loss, and set off such amounts against its future profits,
reducing tax liabilities of the transferee companies.

SECTION 3: Legislation and policy changes

3.1 Describe the key legislation and regulatory bodies
that govern M&A activity in your jurisdiction.

Key legislation

The Companies Act 1994 contains the broad conditions for a transfer
of shares in an acquisition/takeover transaction. Moreover, where a
merger is under consideration, one has to resort to sections 228 and
229 of the legislation, which lay down guidelines for concluding
arrangements with shareholders as well as the power of the High Court
Division to sanction a scheme of arrangement/amalgamation.
The Bangladesh Securities and Exchange Commission (BSEC)

(Substantial Acquisition of Shares and Takeovers) Rules, 2002, has been
promulgated by the capital markets regulator of Bangladesh to regulate
public takeover/acquisition activities. 
As anti-takeover defense, section 15 of the Competition Act, 2012

prohibits direct or indirect execution of any takeover by any person
that would have detrimental effects on competition or create monopoly
or oligopoly in the market. However, this Act empowers the
Competition Commission to deal with complaints under the Act,
which has been formed, but yet to be fully functional.
Section 18 of the Foreign Exchange Regulations Act 1947 mandates

that permission be obtained from Bangladesh Bank for any act whereby
a company, which is controlled by persons resident in Bangladesh,
ceases to be so controlled. 
In addition to the above, sector specific laws, rules and regulations,

guidelines, and policy decisions may also be applicable. For example,
M&A deals in the telecommunication sector will be subject to
provisions of Bangladesh Telecommunication Act, 2001, Telegraph Act,
1885 etc.

Key regulatory bodies

The BSEC is the key regulatory body for M&A transactions. However,
there is no explicit requirement to consult or seek permission from the
BSEC for undertaking an M&A transaction unless the proposed
transaction results in its paid up capital being BDT100 million ($1.25
million) or more (a requirement triggered by the rules regulating issue
of capital, as opposed to M&A). Moreover, as far as public takeovers
are concerned, it is worth noting that in the present environment of
non-enforcement of 2002 Rules, the BSEC has limited scope in
scrutinising such transactions.

Besides the BSEC, depending on the sector in which the proposed
M&A deal is to take place, particular regulators, for instance the
Bangladesh Telecommunication Regulatory Commission (BTRC),
Bangladesh Power Development Board (BPDB), Bangladesh Bank
(BB) and Insurance Development & Regulatory Authority Bangladesh
(IDRA), may take up the role of regulating M&A activity.

3.2 Have there been any recent changes to regulations
or regulators that may impact M&A transactions or
activity and what impact do you expect them to have?

In the last 12 months no such changes in regulation and/or a regulator
have been made that may impact in M&A transactions or activity in
Bangladesh.

3.3 Are there any rules, legislation or policy
frameworks under discussion that may impact M&A
in your jurisdiction in the near future? 

Considering the limitations and inadequacies of existing regulatory
frameworks, the BSEC, the key regulatory authority for capital
markets, formed a committee in 2016 to revise the existing rules and
formulate new rules for regulating M&A activity in Bangladesh. It is
expected that if the BSEC issues its guidelines, M&A transactions will
have to comply with certain new rules and it will make the process
more transparent, formal and systematic.

SECTION 4: Market idiosyncrasies 

4.1 Please describe any common mistakes or
misconceptions that exist about the M&A market in
your jurisdiction.

Corporate culture is relatively new in Bangladesh and traditionally
many of the large businesses are proprietorship or family businesses.
In the existing conservative corporate scenario, selling/dissolution of a
business is considered a taboo by many established entrepreneurs. Tax
neutral reorganisations, let alone strategic mergers, are often overlooked
as a viable option for achieving better growth. In the absence of a clear
regulatory framework, the practice of M&A is viewed as cumbersome
by many.

4.2 Are there frequently asked questions or often
overlooked areas from parties involved in an M&A
transaction?

Valuation: In the absence of any regulatory guideline as to the methods
and basis of valuation to be adopted during M&A activities,
companies, particularly in intra-group mergers, may opt for
methodology yielding higher valuation. As a result, propriety of
valuation bears the possibility of becoming a highly contested issue
before the court in considering an application for approval of a scheme
of amalgamation. 
Financial statements: During the planning stage, some companies

may overlook financial statements. Consequently, where cash pay-out
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is involved, there might arise irreconcilability between the amounts
available on the balance sheet and the amount agreed to be paid against
the shares, creating a gridlock during the post-sanction and post-closing
stage.
Regulatory compliance: Due to underdeveloped corporate cultures,

many companies fail to secure annual regulatory compliances. As a
result, the proposed M&A may end up being a far more time-
consuming activity than initially foreseen.
Disclosure to public shareholders: In the absence of any regulatory

provisions imposing strict disclosure requirements, listed companies’
disclosure is limited to the publication of price sensitive information,
which does not mandate giving details to the public of the effects of a
proposed M&A transaction or how the interests of sponsors are affected
consequent to a merger.
Interests of employees: Though mergers may involve redundancies

of employees, the interests of employees are often overlooked during
the planning stage so that companies involved do not take enough
precautions, such as preparing voluntary retirement schemes or other
compensatory schemes before presenting the proposal for sanction
before the Hon’ble High Court Division.

4.3 What measures should be taken to best prepare
for your market’s idiosyncrasies?

Setting up a clear regulatory framework should be the first step towards
addressing the misconceptions about M&A in Bangladesh. In addition
to this, creating awareness about the importance of regulatory
compliance, transparent financial reporting and tax structures, as well
as improving the overall business cultures, would go a long way towards
busting various myths surrounding M&A activities in Bangladesh.

SECTION 5(a): Public M&A

5.1 What are the key factors involved in obtaining
control of a public company in your jurisdiction?

Takeovers of public companies are very limited in practice. A number
of notable takeover transactions, during the first decade of 2000, were
undertaken to revive a sick company or to enter the stock market.
However, during the twenty first century, there had been several intra-
group horizontal mergers between listed companies seeking operational
efficiency and cost reduction.

5.2 What conditions are usually attached to a public
takeover offer?

Since public offers have hardly been made (see Question 5.1) it is not
possible to answer this.

5.3 What are the current trends/market standards for
break fees in public M&A in your jurisdiction?

The practice of break fees is absent in Bangladesh.

SECTION 5(b): Private M&A

5.4 What are the current trends with regard to
consideration mechanisms including the use of
locked box mechanisms, completion accounts, earn-
outs and escrow?

These mechanisms are not practiced in Bangladesh. 

5.5 What conditions are usually attached to a private
takeover offer?

Any private take-over offer would usually be associated with the
following conditions:
• obtaining of approvals from relevant regulatory authorities, where

applicable;
• obtaining No Objection Certificates from the lending banks;
• obtaining the latest tax clearance certificate;
• rectifying any regulatory defects revealed during the due diligence

process, including renewal of licenses and approvals.

5.6 Is it common practice to provide for a foreign
governing law and/or jurisdiction in private M&A
share purchase agreements?

This is not a common phenomenon in Bangladesh. Since in acquisition
transactions share transfer registrations are to be regulated by local law,
it is usual to stipulate Bangladesh law as the governing law of the share
purchase agreements.
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5.7 How common is warranty and indemnity
insurance on private M&A transactions?

There is no such practice of warranty and indemnity insurance in
Bangladesh.

5.8 Discuss the exit environment in your jurisdiction,
including the market for IPOs, trade sales and sales
to financial sponsors.

In Bangladesh, both selling shares through the capital markets and
trading shares are very common in nature for closing the investment
in a company. However, the most common exit route is to sell shares
through the capital markets, as it creates the opportunity to remit the
sale proceeds without observing the permission requirement of the
central bank.
Financial sponsors are entitled to acquire shares of a company if the

company has failed to perform its obligation in compliance with the
financial documentations. However, in reality such power has not been
exercised yet.

SECTION 6: Outlook 2018

6.1 What are your predictions for the next 12 months
in the M&A market and how do you expect legal
practice to respond?

As the economy is growing, it is likely that many companies will seek
mergers to achieve inorganic growth by downsizing costs. Prospective
sectors for mergers are banks, financial institutions, pharmaceuticals,
healthcare, real estate, textiles, cement, steel, power and
telecommunication. In the next 12 months, consolidation in the
banking sector by way of mergers is highly probable. It is expected that
globalisation and the adaptation of strategic corporate cultures will
make the new generation of entrepreneurs open to strategic investments
through M&A.
Currently, the BSEC is working on a draft regulation for M&A. It

is hoped that the proposed regulation, when published, will fill in the
legislative vacuum and shall set objective standards against which a
proposed M&A transaction can be evaluated. Furthermore, it is
expected that the regulation will alleviate many misconceptions
surrounding M&A in Bangladesh and bring transparency in the
regulatory process so as to create an environment more conducive to
M&A.
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SECTION 1: Market overview

1.1 What have been the key trends in the M&A
market in your jurisdiction over the past 12 months
and what have been the most active sectors?

Overall, the China M&A market slowed down somewhat in the past
12 months. We attribute this mainly to market issues and regulatory
changes, especially relating to outbound investment policies. That said,
M&A in certain industries grew robustly, such as in artificial
intelligence (AI), big data, healthcare and advanced manufacturing. 

1.2 What M&A deal flow has your market
experienced and how does this compare to previous
years?

According to PwC’s M&A 2017 Review and 2018 Outlook, “2017
China M&A value fell 11% to $ 671 billion off the record highs of
2016”. The total deal volume in 2017 was 9,839 transactions
compared to 11,407 in 2016. Despite of the slowdown, 2017 still ranks
as second highest in the past five years in terms of deal volume and
value. 

1.3 Is your market driven by private or public M&A
transactions, or both? What are the dynamics
between the two?

The Chinese market is driven by both private and public M&A
transactions. Indeed, it is not uncommon to see private and public
M&A transactions occurring in parallel. For example, some listing
companies may involve M&A investment funds to acquire target
companies first, and then initiate an (major) asset restructuring to
acquire the targets by issuing shares to the M&A investment funds. 

China
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1.4 Describe the relative influence of strategic and
financial investors on the M&A environment in your
market. 

Both strategic and financial investors significantly influence the M&A
environment. For example, the internet giants in the China market,
Baidu, Alibaba and Tencent (collectively BAT) are dominant strategic
investors in the China internet and technology industries. They also
have significant influence over start-up companies and certain private
equity (PE) and venture capital (VC) investors. Likewise, some PE and
VC investors go to great lengths to build market influence in selecting
investment targets and leading investment trends in specific industries. 

SECTION 2: M&A structures 

2.1 Please review some recent notable M&A
transactions in your market and outline any
interesting aspects in their structures and what they
mean for the market.

In August 2017, ELE, a leading food delivery company in which
Alibaba is a major shareholder, announced its acquisition of Baidu

Waimai. Upon closing, Baidu Waimai will become a wholly-owned
subsidiary of ELE and will continue to operate as an independent
brand for high-end food delivery services. ELE will issue new shares to
Baidu as partial payment of the total consideration. In the M&A
market, BAT companies usually insist as a standard provision that any
companies in which they invested are prohibited from selling to
another BAT company (among other significant competitors). This
deal, however, shows that such restrictions are not absolute and under
certain circumstances, Alibaba and Baidu may work together (at least
indirectly).

2.2 What have been the most significant trends or
factors impacting deal structures?

Notable factors include industry practice, market share of the target or
the acquirer (in the cases of strategic investors), founder background,
regulatory environment, etc. Capital increase or share transfer or a
combination of both are common deal structures. 

A recent policy-driven trend in 2017 is that many PRC investors
have switched to pure offshore structures when conducting outbound
investment to avoid the Chinese regulatory approvals. 

CHINA
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SECTION 3: Legislation and policy changes 

3.1 Describe the key legislation and regulatory bodies
that govern M&A activity in your jurisdiction.

The key laws and regulations include the PRC Company Law, Sino-
Foreign Joint Venture Law, the Sino-Foreign Cooperation Joint Venture
Law and Foreign Enterprise Law, and the implementation rules of such
laws; outbound investment regulations; foreign exchange laws and
regulations; company registration laws and implementation rules; PRC
Corporate Tax Law and its implementation rules. 

Key regulatory bodies include:
• In general, the State Administration of Industry and Commerce

(SAIC) and the State Administration of Tax (SAT).
• With respect to outbound investment, the National Development

and Reform Commission (NDRC), the Ministry of Commerce
(MOFCOM), the State Administration of Foreign Exchange
(SAFE).

• With respect to public M&A, the China Securities Regulatory
Commission (CSRC).

• The Anti-Trust Bureau of MOFCOM, which governs anti-trust
issues of M&A transactions.

• For certain specific industries, such as the education, healthcare and
media industries, the Ministry of Education, the China Food and
Drug Administration and the State Administration of Press,
Publication, Radio, Film and Television may also be the governing
regulatory bodies for any M&A deals in the industry. 

• The local branches of the above regulatory bodies.

3.2 Have there been any recent changes to regulations
or regulators that may impact M&A transactions or
activity and what impact do you expect them to have?

On November 3 2017, the NDRC promulgated the Administrative
Measures on Enterprise Outbound Investment which has enter into
force on March 1 2018 (Administrative Measures). The Administrative
Measures and accompanying rules such as the Catalogue of Sensitive
Industries for Outbound Investment and the template documents for
the Administrative Measures are expected to allow closer monitoring
and heightened transparency for the NDRC with respect to outbound
investments.

3.3 Are there any rules, legislation or policy
frameworks under discussion that may impact M&A
in your jurisdiction in the near future? 

As the laws governing foreign investment were promulgated in the
1980s immediately after the opening reforms by the PRC government,
some articles are obsolete or even contradict other existing laws, such
as the Company Law. In this connection, there have been efforts to
replace the current foreign investment laws and promulgate new ones.
In particular, MOFCOM led the preparation of a new Foreign
Investment Law, a draft of which was published for public comments
in 2015. However, the draft law was met with an intensive public
discussion, especially in the international business community and no
subsequent drafts of this law have appeared to date. 

Nevertheless, given existing issues in the current foreign investment-
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related laws, it is widely expected that the PRC government and the
National People’s Congress (NPC) will eventually adopt new laws to
regulate foreign investment. However, as foreign investment plays a
significant role in China’s economic growth, any significant changes of
laws may have far reaching consequences.

Nevertheless, trial regulations have been underway in select areas,
such as the Free Trade Zones. The PRC government and NPC are also
rolling out new foreign investment laws and regulations to ease
administrative burden on foreign investors to invest in China. 

SECTION 4: Market idiosyncrasies 

4.1 Please describe any common mistakes or
misconceptions that exist about the M&A market in
your jurisdiction.

Inexperienced buyers tend to neglect the importance of government
approvals/filings in PRC M&A transactions in certain industries and
consider the processes to be mere formalities. In practice, some
government authorities even may substantially review transaction
documents and raise concerns or requests which may affect the overall
deal structure. Potential investors are therefore advised to communicate
with relevant government authorities early and often to ensure the
smooth closing of M&A deals. 

4.2 Are there frequently asked questions or often
overlooked areas from parties involved in an M&A
transaction?

In M&A deals in which exiting shareholders receive all or a portion of
the sale proceeds, parties tend to agree in principle of the tax obligations
without consulting PRC tax authorities in advance. As a result, issues
often arise when actual tax filings are made. Sometimes the selling
shareholders may even request the buyers to raise the purchase price in
order to cover “unexpected” tax obligations. It is generally advisable to
consult tax advisors early on the tax implications of the transactions
and ensure that selling shareholders are aware of such implications as
early as possible. 

4.3 What measures should be taken to best prepare
for your market’s idiosyncrasies?

In the PRC, parties should pay special attention to the following: 
• specific industry regulations, which may include shareholder

qualifications, foreign investment restrictions and/or capital
thresholds; 

• arrange for project financing as soon as possible once deal structure
is determined. In particular, for a cross-border transaction, the
parties may discuss financing solutions simultaneously with M&A
project itself. Due to the outbound restrictions set by the PRC
government in late 2016, we have seen many outbound investments
terminated/put on-hold due to funding issues; 

• do not underestimate employment risks, as PRC employment law
is highly complex and local and could cause last minute issues; 

• consult anti-monopoly specialists early in the transaction, who can
assess whether filing will be needed in the PRC or any other
jurisdictions, as such filings could be time consuming and could
result in substantial delays. 

SECTION 5(a): Public M&A

5.1 What are the key factors involved in obtaining
control of a public company in your jurisdiction?

The key factors in obtaining control of a public company in China
include: 
• the shareholding percentage of the listed company that the buyer

needs to acquire; 
• the buyer’s own track record in terms of legal compliance, securities

actions, debt; 
• the source of funds for the purchase of the intended shares; 
• compliance with relevant rules, e.g., the Administrative Rules on

Acquisition of Listed Company and relevant rules on disclosure (see
below); and 

• the buyer’s commitment to hold the purchased shares for the
periods as specified by listing rules. 
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5.2 What conditions are usually attached to a public
takeover offer?

Common conditions attached to a public takeover offer include: 
• the buyer’s track record in terms of legal compliance, securities

actions and debt status meeting the applicable legal requirements; 
• full compliance with the disclosure rules of the stock exchange, such

as public disclosure of further share purchases after a buyer holds
5% or more of the shares in a listed company; 

• the submission of a takeover offer proposal to the stock exchange
and the CSRC for approval; 

• no objection is raised by the CSRC or the relevant stock exchange;
and 

• the sources of funds meeting applicable requirements. 

5.3 What are the current trends/market standards for
break fees in public M&A in your jurisdiction?

Given the generally high purchase price involved in public M&A deals,
we have seen more and more companies adopt break fee mechanisms
to mitigate the risk of the deal falling apart. However, for cross-border
M&A deals, more detailed mechanisms are often included in the
transaction documents which specifically take in to account applicable
foreign exchange rules. 

SECTION 5(b): Private M&A

5.4 What are the current trends with regard to
consideration mechanisms including the use of
locked box mechanisms, completion accounts, earn-
outs and escrow?

Locked box mechanisms, completion accounts, earn-outs and escrow
are all common consideration payment mechanisms in the PRC. In
some deals, a combination of these may be adopted for various reasons.
Strategic investors often focus on the overall growth of the target
company and therefore tend to favour earn-out mechanisms to
motivate founder shareholders/management. 

Escrow-like arrangements are sometimes used in the PRC, but due
to local restrictions, these are more common in real estate deals and
need to be handled with a local notary (not a bank). As such, where an
escrow arrangement is needed, parties tend to arrange for the purchase
price to be paid at the offshore level. 

5.5 What conditions are usually attached to a private
takeover offer?

The conditions attached to a private takeover offer usually include: 
• consideration amount, form (cash or equity/share), payment

schedule; 
• key closing conditions, such as obtaining necessary government

approvals (if applicable), completion of company registration
alteration; 

• overall closing timeline; 
• tax obligation allocation; 
• break fees. 

5.6 Is it common practice to provide for a foreign
governing law and/or jurisdiction in private M&A
share purchase agreements?

Subject to the Law of the Application of Law for Foreign-related Civil
Relations, yes. However, in some cases PRC laws may mandate the use
of PRC laws in certain key transaction documents. For instance, where
a purely domestic company is being purchased or invested in by a
foreign buyer, the parties must choose PRC law as governing law.
Therefore, parties should consult their advisors prior to determining
the governing law for the transaction’s share purchase agreement. 

5.7 How common is warranty and indemnity
insurance on private M&A transactions?

Currently, it is not common for parties to purchase warranty and
indemnity insurance on private M&A transactions in the PRC M&A
market. 

5.8 Discuss the exit environment in your jurisdiction,
including the market for IPOs, trade sales and sales
to financial sponsors.

The IPO review process is comparatively lengthy in China which also
involves uncertainties. It is common for a company to wait one to two
years before it is able to officially submit its IPO application. Recently
the market has also seen a large number of IPO applications rejected.
The official review itself may also take one year or even longer, subject
to legal, financial or other issues raised by the IPO review board. 

As a result, trade sales and sales to financial sponsors are more
common. Those sales are usually dependent on the company’s status,
e.g., market share, financial performance, overall growth prospects, etc.,
and if selling to a financial investor, the buyers will in turn weigh their
exit possibilities. 

SECTION 6: Outlook 2018

6.1 What are your predictions for the next 12 months
in the M&A market and how do you expect legal
practice to respond?

We believe that the M&A will continue to grow in 2018. As PRC
outbound investment policies become clearer, we foresee outbound
M&A picking up speed. Domestic PE/VC investment activities will
remain strong, as the government continues to encourage innovation
and entrepreneurship. Certain new technology industries, such as AI,
cloud computing, life sciences, advanced manufacturing, etc., will
continue to experience rapid growth. Publicly listed companies will
also continue to play a significant role in M&A deals. 
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SECTION 1: Market overview

1.1 What have been the key trends in the M&A
market in your jurisdiction over the past 12 months
and what have been the most active sectors?

The Egyptian economy is currently seeing major M&A activity mainly
fuelled by regional, international and local private equity and financial
institutions. The general expectation is that such activity is likely to
increase during the second part of 2018 after the completion of the
upcoming presidential election.
The renewable energy sector and consumer focused sectors, such as

food and beverage, healthcare and education, have been the most active
sectors during the last period.

1.2 What M&A deal flow has your market
experienced and how does this compare to previous
years?

In 2017, the Egyptian market aimed to recover from factors that have
severely affected its conduct, such as the flotation of the Egyptian
pound, which translated into clearer market outlooks, and
consequently, more M&A deals.
Q4 2017 also saw a bit of a decrease in the rate of inflation. Though

a good sign for the people’s purchasing power, we shall wait and see
how this may affect the financial positions of companies and producers
of different commodities, and how, in turn, this may impact M&A
activity.
Hence, we have seen a higher number of transactions in 2017,

especially in the renewable energy sector and consumer focused sectors
such as food and beverage, healthcare and education, as mentioned
above. However, the value of these transaction is less than those of the
previous year because of the devaluation of the Egyptian pound. 

Egypt
Omar S Bassiouny and Sahar Badran, Matouk Bassiouny

www.matoukbassiouny.com
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1.3 Is your market driven by private or public M&A
transactions, or both? What are the dynamics
between the two? 

Private M&A transactions are more common in the Egyptian market.
However, in the past few years, the Egyptian market has started to
witness more IPOs, mainly for exit purposes. 

1.4 Describe the relative influence of strategic and
financial investors on the M&A environment in your
market. 

This year we have seen a deal flow of 30% in favour of strategic
investors and 70% for private equity firms. Hence, private equity firms
still dominate the private M&A scene in the Egyptian market. 

SECTION 2: M&A structures 

2.1 Please review some recent notable M&A
transactions in your market and outline any
interesting aspects in their structures and what they
mean for the market.

Matouk Bassiouny has acted on a number of notable M&A
transactions over the past few months, including the following:

Representing Amazon.com – along with the international counsel –
in its acquisition of the Middle East-based e-market platform Souq.com
for $580 million. This is an addition to Matouk Bassiouny’s history of
being retained to act in transactions that are taking place worldwide.
Representing Neptune Energy Group Holdings in its $3.9 billion

acquisition of Engie S&P. Matouk Bassiouny has also represented
Alcazar Capital in the acquisition of two renewable energy SPVs.
Moreover, the firm continues to represent clients in a number of

M&A transactions in the energy, oil & gas, pharmaceuticals, and
FMCGs.

2.2 What have been the most significant trends or
factors impacting deal structures?

The most common factors that impact deal structures are restrictions
on direct foreign ownership in relation to certain sectors, inter alia,
higher education, importing vehicles and commercial agents. Such
restrictions are usually overcome through restructuring and adding
multiple SPVs. Furthermore, financing can be a challenging factor for
acquisitions. However, the constraints of securities and restrictions
adopted by financial institutions may prevent closing the deal.

SECTION 3: Legislation and policy changes 

3.1 Describe the key legislation and regulatory bodies
that govern M&A activity in your jurisdiction.

M&A transactions are regulated in Egypt by diverse legislations. Key
rules pertaining to M&A can be found under the Egyptian Companies
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Law No. 159 of 1981 and its Executive Regulations, as amended, the
Capital Market Law No. 95 of 1992 (Capital Markets Law) and its
Executive Regulations, as amended and the Egyptian Exchange Listing
Rules, as amended. 
Concerned key regulatory authorities are:

• The Egyptian Exchange;
• The Financial Regulatory Authority (FRA); and 
• The General Authority for Investment and Free Zones.
Other sector specific authorities might be involved depending on

the relevant target’s activities.
Acquisitions involving transfer of shares of joint stock companies

and quotas of limited liability companies are the most common
acquisition structures in Egypt.

3.2 Have there been any recent changes to regulations
or regulators that may impact M&A transactions or
activity and what impact do you expect them to have?

Over the last year, some legislation has been amended, including the
Investment Guarantees and Investment Law by virtue of law No. 72
of 2017. The Egyptian Companies’ Law No. 159 of 1981 and its
executive regulations were subject to few amendments that included
the introduction of sole shareholder companies and more regulations
in connection with preferential shares. 
The Capital Markets Law has recently been amended by virtue of

Law No. 17 of 2018 and the most distinct amendments are the
introduction of new provisions concerning issuance of bonds,
debentures and futures exchange. The Executive Regulations to the

Capital Markets Law was subject to amendment. It is worth noting
that investment fund provisions were significantly amended as well as
adding chapter 14 to the executive regulation concerning financial
auditors. 

3.3 Are there any rules, legislation or policy
frameworks under discussion that may impact M&A
in your jurisdiction in the near future? 

In February 2018, the law for restructuring and bankruptcy was issued.
The new Bankruptcy Law introduces a new approach to dealing with
persons and entities that are facing financial or administrative trouble.
For instance, the Law introduces, for the first time in Egypt, the
concept of mediation and restructuring, giving both debtors and
creditors a higher degree of flexibility in dealing with debts. The Law
states that its executive regulations and other related implementing
decrees are to be issued within three months from the date of its coming
to effect (determined as thirty days following the Laws publication);
i.e. prior to June 21 2018.
It is also worth noting that the mandatory tender offer chapter of

the Executive Regulations to the Capital Market Law is under
discussion and the market is anticipating the issuance of said
amendment soon, following the publication of the Law No. 17 of 2018
amendment to the Capital Markets Law. 
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SECTION 4: Market idiosyncrasies 

4.1 Please describe any common mistakes or
misconceptions that exist about the M&A market in
your jurisdiction.

Determination of governing law in shareholders’ agreements and share
purchase agreements and its relation with the applicable law on the
target. Many clients think that in cases where English law is the
governing law for the documents, parties may agree on some provisions
which are contrary to the mandatory provisions of the Egyptian law
(e.g. in connection with convention of general assemblies and Board
meetings); but this is not permissible in Egypt). 
In due diligence exercises, sellers do not prepare all required

documents and the data rooms usually lack organisation. Some sellers
require that the lawyers review the documents physically at the target
for confidentiality reasons, which causes delays in finalising the due
diligence exercise and closing the transaction. 
Further, in few cases, sellers tend to provide misleading information

or abstain from disclosing specific information during the diligence
process and disclose all accurate information in the disclosure letter
immediately before executing the transaction documents. It is also
common that, while negotiating the deal and before the due diligence
phase, the parties do not conclude the key terms of the said deal in a
letter of intent.

4.2 Are there frequently asked questions or often
overlooked areas from parties involved in an M&A
transaction?

Sellers may overlook designating a financial advisor, which may give rise
to commercial disputes. Furthermore, non-strategic buyers may omit to
appoint a technical advisor during the diligence process. Also, in the event
the potential buyer is a foreign entity, its main concern would usually be
related to the market’s stability and growth, the payment mechanism of
the purchase price and, more importantly, the repatriation of funds post
acquisition in relation to dividends distributions.

4.3 What measures should be taken to best prepare
for your market’s idiosyncrasies?

It is highly recommended to conduct a proper legal due diligence over
the target. More importantly is to conduct a tax, commercial and
technical diligence to avoid last-minute findings that may hinder going
further with the envisaged deal. Selection of a tax advisor is crucial as
the Tax Authority’s practice may vary from time to time.

SECTION 5(a): Public M&A

5.1 What are the key factors involved in obtaining
control of a public company in your jurisdiction?

The acquisition of at least one-third of the share capital of companies
listed on the EGX or companies that are unlisted but offer their shares
to the public, triggers a mandatory takeover offer (MTO). Pursuant to
the Capital Market Law, any entity that acquired or wishes to acquire,
whether individually or through related parties, one-third or more of
the issued share capital or voting rights of a target company shall notify
the FRA and undertake an MTO to purchase 100% of the target
company’s shares addressed to all shareholders of the respective
company. In case the offeror the entity launching the MTO has already
acquired the stake, the MTO should be launched within 30 days of
the date of acquisition. 
Pursuant to the Capital Market Law, if an entity acquired, whether

individually or through related parties, 90% or more of the issued share
capital or voting rights, other shareholders who have at least 3% of the
share capital may request from the FRA within the next 12 months to
the acquisition to notify the majority to submit an MTO to buy the
minority shares.

5.2 What conditions are usually attached to a public
takeover offer?

Pursuant to the Capital Market Law, the MTO should not be
unconditional. However, subject to the FRA’s approval, the MTO may
be exceptionally conditional on the acquisition of at least 51%, to
ensure control, or 75%, in case of acquisition with ultimate purpose
of merger of the target company’s shares. In such case, if the MTO does
not result in the acquisition of at least 51% or 75% (as the case may
be) of the target company’s shares, the offeror may elect to not
perfecting the purchase of the offered shares, without the need to
obtaining the FRA’s prior approval.
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5.3 What are the current trends/market standards for
break fees in public M&A in your jurisdiction?

The offeror cannot revoke or amend the terms of the MTO draft as
approved by the FRA during its effective term. However, pursuant to
the Capital Market Law, the offeror may withdraw the MTO draft only
if a fundamental harmful incident occurs after publishing the MTO
draft, which adversely affects the target company, its activities or the
value of its shares, provided the FRA approves the withdrawal or the
amendment of the terms of the MTO. No break fees should be
involved in case of withdrawal pursuant to the terms of the Capital
Market Law.
However, in private M&A transactions, break fees are commonly

mutually agreed between the parties as a percentage of the purchase
price, which is usually covered in the transaction documents. Though,
under Egyptian law, there is room to claim reduction in the case of
excessive break fees. Based on the principle of Egyptian Civil Code
pacta sunt servanda, break fees are applicable when and if there has
been a contractual arrangement to that end.

SECTION 5(b): Private M&A

5.4 What are the current trends with regard to
consideration mechanisms including the use of
locked box mechanisms, completion accounts, earn-
outs and escrow?

The most commonly used pricing adjustment mechanism is the
completion account, which is used on the basis of the estimated
accounts provided usually by the seller. Locked box mechanisms are
also used but not as commonly as completion accounts, due to leakage
indemnity claims. However, there has been a tendency to deduct
leakage from deferred payments instead of resorting to an indemnity
claim. The foregoing has recently helped in growing an appetite for
locked box mechanisms. Nevertheless, some parties still prefer the
completion accounts mechanism as it covers any deviation from agreed
upon figures (for example net debt, net cash or normalised working
capital), as opposed to locked box which protects the buyer only from
leakage, which basically encompasses money withdrawn by the seller
or its related parties. Though resisted by sellers, deferred components
are commonly used in relation to the adjustment mechanisms so that
the purchase price is adjusted through deduction from said deferred
component. Such deferred component is usually deposited at an escrow
account to give the seller certainty and avoid any trust issues. However,
earn-outs are not commonly used. 

5.5 What conditions are usually attached to a private
takeover offer?

It is customary that each transaction includes a certain number of
conditions that govern the sale of a private entity and once satisfied the
deal is deemed closed. Such conditions depend on the share/asset
subject to the said sale. Typically, conditions may include prior
governmental approvals, payment of certain debts and non-
competition restrictions, among others. This being said, there is no
constant practice in this regard. 

5.6 Is it common practice to provide for a foreign
governing law and/or jurisdiction in private M&A
share purchase agreements?

Yes, it is common to provide for a foreign governing law in private
M&A share purchase agreements. However, the share purchase
agreements shall not include any provision that is not in compliance
with the mandatory laws applicable on the target to ensure smooth
application of the share purchase agreements. 
Consequently, the overwhelming majority of M&A share purchase

agreements refer any disputes arising thereof to arbitration, which is a
much faster and efficient process than normal courts despite being
more expensive.

5.7 How common is warranty and indemnity
insurance on private M&A transactions?

Insurance companies in Egypt do not provide their services over
warranties or indemnities, so the parties insisting on having insurance
in relation to warranty and indemnity coverage would resort to offshore
insurers, which is not a common trend.

5.8 Discuss the exit environment in your jurisdiction,
including the market for IPOs, trade sales and sales
to financial sponsors.

Since private equity firms are still dominant in the Egyptian M&A
scene, we usually provide for a broad exit provisions that include
options for exit by sale of shares or initiating IPOs. As mentioned, we
are seeing more IPOs in the last few years that means that investors are
comfortable now to use this way for exit. 

SECTION 6: Outlook 2018

6.1 What are your predictions for the next 12 months
in the M&A market and how do you expect legal
practice to respond?

We predict that 2018 will be one of the best years in terms of M&A
transactions in Egypt. We can see that a lot of transactions are on the
way for the following reasons:
• The stabilisation of the Egyptian pound; 
• The issuance of new laws with the aim of supporting investment in
Egypt; and

• The Egyptian demographic, with a population of is over 100
million, which makes the market more interesting for new investors. 
Further, the Egyptian government is growing in willingness and with

blatant attempts to attract international and local investments that
contribute to increasing employment opportunities and economic
growth. 
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SECTION 1: Market overview

1.1 What have been the key trends in the M&A
market in your jurisdiction over the past 12 months
and what have been the most active sectors? 

Hong Kong experienced a healthy increase in M&A activities in 2017
compared to the previous 12 months. The increased deal flow was driven
partly by mainland firms and private equity investors buying into Hong
Kong listed companies. The most active sectors have been real estate,
financial services and energy/infrastructure, although there has also been
significant interest in the consumer and telecom/technology sectors.

1.2 What M&A deal flow has your market
experienced and how does this compare to previous
years? 

Hong Kong saw an uptick in both M&A deal volume and deal value
in 2017. We have noticed heightened interest in large cap public M&A
transactions with a value of over $1 billion. Both regional and global
private equity investors were particularly active and participated in
some of the most notable deals in 2017 (as described below).

1.3 Is your market driven by private or public M&A
transactions, or both? What are the dynamics
between the two?

The market in Hong Kong is driven by both private and public M&A
transactions. However, given the nature of the market, where a large
number of businesses are or become listed, M&A activities tend to
involve listed companies. In previous years, take-private transactions
were relatively rare, but it is becoming increasingly common to see
both conglomerates and private equity-backed consortiums involved
in such transactions.
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1.4 Describe the relative influence of strategic and
financial investors on the M&A environment in your
market. 

Both strategic and financial investors are active in the Hong Kong
M&A market. Traditionally, strategic buyers have been more dominant
in buyout transactions, whereas financial investors have been more
involved in minority investments. However, in recent years, against a
backdrop of record levels of dry powder available to Asia-focused fund
managers, we have seen an increasing number of financial investors
acquiring control of both public and private companies and
participating in large privatisation transactions. 

SECTION 2: M&A structures

2.1 Please review some recent notable M&A
transactions in your market and outline any
interesting aspects in their structures and what they
mean for the market. 

Notable M&A transactions include: the sale by McDonald’s
Corporation of a majority stake in its Greater China business to a
consortium comprising CITIC Limited, CITIC Capital Holdings and
The Carlyle Group, which was undertaken by way of a very
competitive auction process; the take-private of Belle International
Holdings by a consortium led by Hillhouse Capital and CDH
Investments, which was one of the largest privatisations of a Hang Seng
Index constituent stock; and the takeover of Yingde Gases Group
Company by PAG Asia, which was a rare example of a contested

takeover of a Hong Kong listed company and was implemented
through a general offer and privatisation by way of compulsory
acquisition. These transactions illustrate the continued appetite for
large acquisitions, the increased activities of private equity investors,
and the growing willingness of strategic and financial buyers to form
partnerships to pursue complex transactions. 

2.2 What have been the most significant trends or
factors impacting deal structures? 

We have noticed three main trends/factors: the increasing use of
leverage in public and private M&A transactions, including the
resurgence of mezzanine financing; the readiness of private equity
investors to club together with other private equity investors or strategic
players to undertake consortium deals; and the growing appetite of
fund investors to have direct exposure to investments through co-
investment arrangements. 

SECTION 3: Legislation and policy changes 

3.1 Describe the key legislation and regulatory bodies
that govern M&A activity in your jurisdiction. 

The key regulations that may be applicable to M&A transactions
are:
• The Code on Takeovers and Mergers (the Takeovers Code), which
is administered by the Securities and Futures Commission of Hong
Kong (SFC) and governs the takeover of public companies and
companies with primary listing in Hong Kong.

• The Rules Governing the Listing of Securities on The Stock
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Exchange of Hong Kong Limited (HKSE), which are administered
by the HKSE and are relevant when one of the parties to a
transaction is, or is proposed to be, listed on the HKSE.

• The Companies Ordinance, which regulates general corporate
matters in respect of Hong Kong companies, including compulsory
acquisitions.

• The Securities and Futures Ordinance, which contains, among
other things, provisions on insider dealing and disclosure
requirements in respect of listed companies. 

• Sector-specific regulations, which govern investments in certain
regulated industries (e.g., banking, insurance and communications). 

3.2 Have there been any recent changes to regulations
or regulators that may impact M&A transactions or
activity and what impact do you expect them to have? 

There have been no major changes in 2017. 

3.3 Are there any rules, legislation or policy
frameworks under discussion that may impact M&A
in your jurisdiction in the near future? 

In a consultation paper dated January 19 2018, the SFC proposed to
amend the Takeovers Code to raise the voting approval threshold for
whitewash waivers from a simple majority of independent shareholder
votes to 75%. If this proposal is adopted, it will be more challenging
to implement whitewash transactions (i.e., the issue of securities

resulting in the subscriber and the parties acting in concert with it
holding 30% or more of the voting rights of a listed company without
triggering a mandatory offer). The consultation period will end on
April 19 2018. 
In addition, the HKSE has announced its intention to allow the

listing of (i) biotech issuers with no revenue or profit track record, and
(ii) “innovative” and high growth issuers with weighted voting right
structures, subject to additional disclosures and safeguards. These
changes, which are subject to consultation but are expected to become
effective in the second half of 2018, are likely to result in a strong IPO
pipeline with a corresponding increase in pre-IPO investments. 

SECTION 4: Market idiosyncrasies

4.1 Please describe any common mistakes or
misconceptions that exist about the M&A market in
your jurisdiction. 

In many jurisdictions, M&A transactions may be structured as mergers
or amalgamations through a combination of two entities into one single
entity. A court-free statutory amalgamation procedure is available in
Hong Kong, but only in respect of the amalgamation of wholly-owned
Hong Kong incorporated companies within the same group. As a
result, M&A transactions involving Hong Kong companies or assets
are implemented by way of share acquisitions or asset acquisitions
rather than through mergers or amalgamations. 

■ Consumer products
■ Energy and natural resources 
■ Financial services and investment management

■ Healthcare
■ Industrial goods
■ Infrastructure and public services

■ Leisure and hospitality
■ Professional services
■ Telecoms, media and technology

OUTBOUND INBOUND

NB only deals with publicly disclosed values are represented in the charts and infographics

$22,551m$40,448m

3973,148

4,942

1,737

376

10,002

153 1,687

109

4,039

2,332 

13,118

13,953

202

5,463

305

536

500



4 2 |  I F LR .COM |  M&A  R E PORT  2018

HONG KONG

4.2 Are there frequently asked questions or often
overlooked areas from parties involved in an M&A
transaction? 

We are often asked to advise on the utilization of warranty and
indemnity insurance (W&I insurance) in the context of private M&A
transactions. This tool is increasingly used for bridging liability gaps
between the transaction parties and can be structured as a sell-side
policy (to allow the seller to achieve a clean break) or a buy-side policy
(to allow the buyer to be more competitive in an auction and/or get
sufficient recourse). Often, the main factors for determining whether
W&I insurance is appropriate for a particular transaction are premiums
and coverage/exclusions. 

4.3 What measures should be taken to best prepare
for your market’s idiosyncrasies? 

Early engagement with advisors, careful transaction planning and
understanding of the Hong Kong market are key. Particularly in a
public M&A context, where it would be necessary to navigate through
the Hong Kong regulatory framework, it is advisable to instruct
experienced advisors to engage with regulators throughout the process
to avoid delays in the deal timetable and ensure a smooth transaction. 

SECTION 5(a): Public M&A

5.1 What are the key factors involved in obtaining
control of a public company in your jurisdiction? 

In Hong Kong, listed companies are often controlled by families or
one or more shareholders holding 30% or more of the voting shares.
As a result, hostile offers are very rare, and acquisitions are normally
conducted on a friendly basis. Any person acquiring 30% or more of
the voting shares is also required to make a mandatory offer for all of
the target’s outstanding shares. 
Takeovers are usually implemented by way of a general offer or a

scheme of arrangement. A general offer is an offer for all of the
outstanding shares of the target. If the target is a Hong Kong company
and the offer is accepted in respect of at least 90% of the shares to
which the offer relates, the offeror has the right to compulsorily acquire
the remaining shares. A scheme is a court-approved process based on
an “all or nothing” approach – if successfully implemented, the offeror
acquires 100% of the target. A scheme relating to a company listed on
the HKSE must be approved by at least 75% of the votes of
disinterested shareholders, with no more than 10% of the votes of the
disinterested shareholders against the proposed scheme. Additional
requirements may apply depending on the law of the place of
incorporation of the target. 
Other possible transaction structures include whitewash transactions

and, less commonly, partial offers. Both of these structures require
approval of the SFC and a majority of the independent shareholder
votes. They are particularly useful where the offeror intends to acquire
control while maintaining the listing status of the target. 
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5.2 What conditions are usually attached to a public
takeover offer? 

Except with the consent of the SFC, all offers (except for partial offers)
must be conditional upon the offeror receiving acceptances in respect
of shares which, together with shares acquired or agreed to be acquired
before or during the offer, will result in the offeror (and persons acting
in concert) holding more than 50% of the voting rights of the target.
This is the only condition permitted in a mandatory offer. A voluntary
offer may be conditional on a higher acceptance threshold, as well as
other conditions so long as they do not depend on the offeror’s
judgment and are not within the offeror’s control. 
All conditions must be satisfied within the time limits imposed by

the Takeovers Code. If there is limited visibility as to the timing
required to satisfy certain conditions (e.g., anti-trust approvals), the
offeror may – after consultation with the SFC – structure the
transaction as a pre-conditional offer, whereby the offer is only made
once such conditions are satisfied. 

5.3 What are the current trends/market standards for
break fees in public M&A in your jurisdiction? 

Break fees in public M&A transactions are uncommon. The Takeovers
Code provides that break fees payable by the offeree should be de
minimis (normally no more than 1% of the deal value) and the
offeree’s board of directors and financial adviser must confirm to the
SFC that the break fee is in the best interest of the shareholders. Reverse
break fees are not subject to these limitations. 

SECTION 5(b): Private M&A

5.4 What are the current trends with regard to
consideration mechanisms including the use of
locked box mechanisms, completion accounts, earn-
outs and escrow?

The completion accounts mechanism is still the most common pricing
model, particularly in transactions involving a carve-out element.
However, we have noticed an increasing use of the locked box
mechanism, which reflects the seller friendly nature of the M&A
market. Earn-out structures are relatively uncommon, including in the
context of venture capital and growth investments, given the
uncertainties such structures create for the parties involved. Escrow
arrangements and signing deposits are sometimes featured, usually to
secure the payment of a reverse break fee where the buyer is an onshore
Chinese entity. 

5.5 What conditions are usually attached to a private
takeover offer? 

Closing conditions vary depending on the circumstances of each
transaction. However, in Hong Kong, there is a general movement
towards the US approach to conditionality, which means that we are
seeing conditions beyond regulatory approvals. Prospective buyers may
be able to negotiate more extensive and bespoke closing conditions,
including no material breach of the seller’s representations and

warranties and/or pre-closing covenants and no material adverse
change. 

5.6 Is it common practice to provide for a foreign
governing law and/or jurisdiction in private M&A
share purchase agreements? 

Purchase agreements relating to Hong Kong targets are typically
governed by Hong Kong law. However, where one of the parties to the
transaction is foreign, it would not be uncommon to see the purchase
agreement governed by the laws of New York, England or another
common law jurisdiction depending on the home jurisdiction or
preference of such party. Increasingly, private equity and other investors
are designating Hong Kong or, occasionally, Singapore arbitration
(rather than Hong Kong courts) as the preferred form of dispute
resolution. 

5.7 How common is warranty and indemnity
insurance on private M&A transactions?

Parties are increasingly considering the use of W&I insurance in private
M&A transactions, particularly in competitive auctions or private
equity deals. Some of the most notable deals completed in 2017
involved the use of buy-side W&I insurance. Hong Kong is generally
viewed as a low risk jurisdiction, which means that insurance
underwriters are typically able to offer competitive terms (e.g.,
premiums are typically 1% to 1.5% of the insured amount). 

5.8 Discuss the exit environment in your jurisdiction,
including the market for IPOs, trade sales and sales
to financial sponsors. 

IPOs and subsequent block trades remain the preferred exit options in
the Hong Kong M&A market, while trade sales and sales to financial
sponsors are less common. 

SECTION 6: Outlook 2018

6.1 What are your predictions for the next 12 months
in the M&A market and how do you expect legal
practice to respond? 

As noted above, with the greenlight for listing of pre-revenue
companies and dual-class share structures and the Hang Seng Index
reaching its all-time high in January 2018, we expect a strong IPO
pipeline in 2018 and consequently robust pre-IPO investment
activities. We also expect that M&A activity will remain strong in 2018
and private equity investors, particularly those who completed
successful mega fundraises in the last year, will continue to seek large
investment opportunities. 
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SECTION 1: Market overview

1.1 What have been the key trends in the M&A
market in your jurisdiction over the past 12 months
and what have been the most active sectors?

India continues to see reasonably high volumes of M&A activity, both
domestic and cross-border, driven by a relatively stable economy, the
liberalisation of government policies and a continued interest from
both strategic and financial investors. The telecom industry has seen
the largest deals, accounting for 37.30% of all deal activity, followed
by the technology sector (17.55%), financial services (12.61%) and
energy, mining and utilities (9.7%). 

The main themes which were drivers for M&A activity in 2017
were: substantial domestic M&A activity; the prominence of strategic
acquirers over financial investors; trend towards “control deals” by
financial investors; and deals prompted by the distress of the seller or
the target. 

1.2 What M&A deal flow has your market
experienced and how does this compare to previous
years?

2017 saw a higher volume of deals (614 deals worth $77.6 billion),
compared to 2016 (421 deals valued at $59.7 billion). 

1.3 Is your market driven by private or public M&A
transactions, or both? What are the dynamics
between the two?

Private deals represent the majority of M&A activity in India.
Historically, public M&A has seen higher levels as compared to 2017.
That said, the public markets did see some large stock deals in 2017,
whereas in the past, cash deals predominated. 2018 is likely to see more

India
Harsh Pais and Clarence Anthony, Trilegal

www.trilegal.com



M&A  R E PORT  2018 |  I F LR .COM |  4 5

INDIA

public M&A than 2017 and the trend of bulge-bracket private equity
sponsors to focus on buyouts is likely to gather momentum. 

1.4 Describe the relative influence of strategic and
financial investors on the M&A environment in your
market.

Recently, strategic acquirers have had the upper hand in acquiring
control of large assets, primarily because of their willingness to ascribe
higher valuations, justified by synergies and their ability to tolerate
longer gestation periods. However, some of these acquirers are
themselves backed by private equity, and private equity players have
been active sellers in exits over the course of recent years, including
2017. Private equity acquirers predominate in non-control deals, and
in certain industries like real-estate or infrastructure. 

SECTION 2: M&A structures

2.1 Please review some recent notable M&A
transactions in your market and outline any
interesting aspects in their structures and what they
mean for the market.

The merger of Idea Cellular and Vodafone (expected to close mid-
2018), valued at $23 billion, is set to create India’s largest mobile
telecom operator. 

2.2 What have been the most significant trends or
factors impacting deal structures?

The most significant factors have been a revamped insolvency law and
new loan restructuring guidelines forcing sales by distressed groups;
consolidation in the telecom industry; and a shakeout in the e-
commerce and online payments industries. 

SECTION 3: Legislation and policy changes 

3.1 Describe the key legislation and regulatory bodies
that govern M&A activity in your jurisdiction.

Key legislation and regulatory bodies can be classified as follows:
(i) Companies Act, 2013 

Administered by the Ministry of Corporate Affairs, the
Companies Act is the primary legislation governing both private
and public companies in India. All corporate mergers are
implemented under the provisions of the Companies Act. 

(ii) Securities Regulations 
The Securities and Exchange Board of India (Sebi) is the securities
markets regulator. Sebi (Substantial Acquisition of Shares and
Takeovers) Regulations, 2011, govern M&A transactions that
involve the acquisition of a substantial stake of a publicly listed
company. In parallel, Sebi (Delisting of Equity Shares)
Regulations, 2009, govern take-private transactions and Sebi
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(Listing Obligations and Disclosure Requirements) Regulations,
2015, regulate Pipes (private investment in public equity) and
stock-for-stock mergers.

(iii) Foreign Exchange Management Act, 1999 (Fema) 
Administered by the Reserve Bank of India (RBI), Fema and the
regulations issued by the RBI thereunder regulate all capital
inflows and outflows. 

(iv) FDI Policy
India’s FDI (foreign direct investment) Policy issued by the
Central Government contains the framework for regulating
foreign investment into India, including sector-specific
restrictions/prohibitions.

(v)   Competition Act, 2002
Transactions above prescribed thresholds require approval of the
anti-trust regulator, the Competition Commission of India (CCI).

(vi) Income Tax Act, 1961
Administered by the Income Tax Department, the Income Tax
Act along with double tax avoidance treaties entered into by the
Government of India (if applicable in a given case) govern the tax
treatment of M&A transactions.

(vii) Insolvency and Bankruptcy Code, 2016
Administered by the National Company Law Tribunals with
respect to auction sales under a scheme of restructuring. 

3.2 Have there been any recent changes to regulations
or regulators that may impact M&A transactions or
activity and what impact do you expect them to have?

Recent legislative changes include the following:
(i) Companies (Amendment) Act, 2017

The Companies Act, 2013 was a significant piece of legislation as
it overhauled the erstwhile Companies Act, 1956. The 2013 Act
has since undergone amendments in 2015 and 2017. The 2017
amendment has introduced several changes to the framework of
the Act – the amendments are being brought into force in a
phased manner. 

(ii) Fema
The principal regulations governing foreign investment are the
Foreign Exchange Management (Transfer or Issue of Security by
a Person Resident Outside India) Regulations, 2017, which have
replaced an earlier set of regulations. There have been a number
of amendments to these regulations in 2017, which have
simplified and liberalised the regime for foreign investment in
India. 

(iii) Insolvency and Bankruptcy Code, 2016 (IBC) and Restructuring
Guidelines of the Reserve Bank of India 
Implementation of the recently enacted bankruptcy code has
become a significant driver for M&A in India, primarily through
auction sale of businesses in bankruptcy, but also, by forcing
owners of distressed businesses to aggressively pursue a sale.
Simultaneously, loan restructuring guidelines of the RBI have been
overhauled to encourage lenders of distressed companies to force
a change of control. 
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(iv) Competition Act, 2002 
The Central Government has exempted acquisitions involving
targets with assets of less than $53 million or revenues of less than
$153 million from merger control requirements, effectively raising
the de minimis threshold. This has made smaller acquisitions, as
well as acquisitions of growth-stage technology companies, easier
and quicker to complete.

(v) Sebi (Substantial Acquisition of Shares and Takeovers)
Regulations, 2011 (Takeover Code)
A number of amendments to the Takeover Code were made in
2015, 2016 and 2017, with the aim of making it easier and
quicker to implement transactions involving the acquisition of a
substantial stake in a publicly listed company, especially in cases
of distress. 

3.3 Are there any rules, legislation or policy
frameworks under discussion that may impact M&A
in your jurisdiction in the near future? 

(i) Imposition of long term capital gains tax:
Recent amendments to tax laws have imposed income tax on long-
term capital gains on the sale of listed equity shares (previously
most transfers of listed shares were exempted from capital gains
tax). However, notional gains earned on such shares till January
31 2018 are exempt irrespective of when they are realized. 

(ii) The Union Budget for 2017-18 also proposes to tax all M&A
transactions in which a company with higher accumulated profits
merges with a company with lower profits to avoid paying

dividend distribution tax. In such cases, dividend calculation
would now include the accumulated profits of the amalgamating
company on the date of amalgamation. 

(iii) Amendments to the stamp duty regime
Varying rates of stamp duty across Indian states have historically
made certain states unattractive for M&A activity, particularly
asset sales and mergers. The Ministry of Finance is proposing to
bring uniformity in stamp duty in all Indian states, which could
boost M&A activity.

SECTION 4: Market idiosyncrasies 

4.1 Please describe any common mistakes or
misconceptions that exist about the M&A market in
your jurisdiction.

There is a common belief that sale of an overseas holding company is
the better way to effect sale of an Indian company. This may not hold
good in cases where the Indian company represents the primary asset
that is sought to be sold, and particularly if there are there are third
party investors at the India level. There is also a strong rationale,
pursuant to recent changes to the Mauritius and Singapore tax treaties,
for private equity investors to exit their investments in portfolio
companies directly at the India level. 

Similarly, there is a belief that the use of Indian law governed
transaction documents increases the risk of exposure to delays in the
Indian legal system. The Indian government has made improvements
to the Indian court system and is actively encouraging arbitration
(including through recent amendments to Indian arbitration law) to
address this concern. This belief does not hold true in cross border
transactions, which provide for international arbitration seated in
litigation friendly jurisdiction such as London or Singapore. 

4.3 Are there frequently asked questions or often
overlooked areas from parties involved in an M&A
transaction?

India has exchange control laws, which regulate how shares of an Indian
company may be transferred – this represents the biggest area of Indian
law which gives rise to such questions. Indian antitrust, tax and
securities laws also provide for long-arm jurisdiction with respect to
certain overseas deals, which involve indirect sale of an Indian business. 

Specifically with respect to publicly listed companies, the Takeover
Code provides for a mandatory public tender in connection with any
direct or indirect acquisition of a substantial stake (25%) or control of
a publicly listed company. Delisting regulations pose additional
challenges in taking a company private. 

4.2 What measures should be taken to best prepare
for your market’s idiosyncrasies?

Legal and tax advice should be sought early on in the process, before
any heads of terms are agreed. 
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SECTION 5(a): Public M&A

5.1 What are the key factors involved in obtaining
control of a public company in your jurisdiction?

Under the Takeover Code, a person who enters into an agreement to
acquire substantial stake (25%) or control of a publicly listed company
is required to make a public tender offer to acquire at least an additional
26% of the target company’s shares (from public / institutional
shareholders). At the same time, the acquirer must maintain a public
float of at least 25%, unless the company is delisted as part of the
transaction. Delisting a public company is particularly challenging in
India as the acquirer must do so through a delisting offer, which
involves a minimum acceptance level of 90% and a reverse book-
building process to determine the offer price, which often results in a
significant premium. 

5.2 What conditions are usually attached to a public
takeover offer?

Mandatory regulatory approval, such as merger control approval from
the Competition Commission. 

Except for such regulatory approvals, there is limited scope to impose
additional conditions in a public tender offer. If the underlying
transaction is terminated because an essential condition, over which
the acquirer has no control, is not satisfied, the acquirer is permitted
to withdraw the tender offer. 

5.3 What are the current trends/market standards for
break fees in public M&A in your jurisdiction?

Break fees are not common, nor are go-shop provisions. 

SECTION 5(b): Private M&A

5.4 What are the current trends with regard to
consideration mechanisms including the use of
locked box mechanisms, completion accounts, earn-
outs and escrow?

Completion accounts are more common than locked box
arrangements. However, locked box mechanisms are gaining popularity.

Earn-outs are quite common (in the range of 10% to 30%), though
it is worth keeping in mind that there are some regulatory limitations,
which apply to earnouts in cross border transaction. 

Over the last few years, escrows have become quite standard, in
transactions involving both – business owners and private equity sellers.
However, the escrow amount tends to be modest (5% to 10%).

5.5 What conditions are usually attached to a private
takeover offer?

There is no practice of private takeover offers in India, except in
transactions involving the exercise of tag-along or drag-along rights
with respect to sale by a majority shareholder; or the sale of pledged
shares by lenders. The main reason for this is that the board of directors
of a private company must approve a sale of shares. 

5.6 Is it common practice to provide for a foreign
governing law and/or jurisdiction in private M&A
share purchase agreements?

It is not common for M&A transactions to be governed by foreign law.
However, agreements for cross-border transactions often provide for
international arbitration seated in Singapore or London. 

5.7 How common is warranty and indemnity
insurance on private M&A transactions?

Warranty and indemnity insurance is not common in India, although
it is a growing trend, especially in private equity transactions. 

5.8 Discuss the exit environment in your jurisdiction,
including the market for IPOs, trade sales and sales
to financial sponsors.

2017 was a record-year for IPOs, driven by a buoyant market and rich
valuations compared to trade sales. To an extent, this reduced the
volume of trade sales by financial sponsors in 2017 (although it was a
relatively healthy year from that perspective as well). 2017 saw further
development of the trend for larger financial sponsors to focus on buy-
outs as against acquiring minority positions. 

SECTION 6: Outlook 2018

6.1 What are your predictions for the next 12 months
in the M&A market and how do you expect legal
practice to respond?

M&A volumes are likely to grow in the next 12 months, especially
transactions involving public companies, infrastructure assets and the
sale of distressed or insolvent companies as part of a restructuring.  
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SECTION 1: Market overview 

1.1 What have been the key trends in the M&A
market in your jurisdiction over the past 12 months
and what have been the most active sectors?

In terms of volume of deals, fintech has been the most active sector
over the past 12 months, particularly the peer-to-peer lending business.
This is due to issuance by the Financial Services Authority (or also
known as the OJK) of peer-to-peer lending business regulation in 2016
and 2017. Public news shows more than 35 registration licences peer
lending business issued up to 2018. 

In terms of value of the deals, M&A on industry and energy sectors
still lead most of the transactions.

1.2 What M&A deal flow has your market
experienced and how does this compare to previous
years?

M&A deal volume has increased significantly in 2017 compared to the
previous year within the same first semester, reaching up to 2.6%
growth or $3.6 billion to $4 billion in value. Out of 81 merger deals,
32% came in the technology sector followed by 17% in agriculture.

1.3 Is your market driven by private or public M&A
transactions, or both? What are the dynamics
between the two?

Private M&A transactions still dominate the market (see also public
data from the Indonesian Business Competition Supervisory
Commission or KPPU). The most sensible reasons are the complex
regulatory framework and procedures for public M&A, which often
lead to lengthier period and more costly transactions. 

Indonesia
Luky Walalangi, Miriam Andreta and Fiesta Victoria, Walalangi & Partners

www.wplaws.com
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1.4 Describe the relative influence of strategic and
financial investors on the M&A environment in your
market. 

The Indonesian M&A market is still relatively driven by strategic
investors, as shown by more private company shares acquisition deals
until last year rather than portfolio investments through public
company. 

SECTION 2: M&A structures

2.1 Please review some recent notable M&A
transactions in your market and outline any
interesting aspects in their structures and what they
mean for the market.

The proposed acquisition of PT Bank Sahabat Sampoerna and Koperasi
Sahabat Sampoerna of an aggregate IDR7 trillion ($550 million) loan
portfolio of 80,000 small scale – medium scale loan accounts from another
licensed Indonesian bank. The deal is unique as it involves complex
structuring and sophisticated multi-layered financing/fundraising

structures, and a subsequent plan to service the acquired portfolio loans.
If it goes through, the deal will represent a breakthrough acquisition of a
loan portfolio from a bank by Koperasi (cooperative). 

2.2 What have been the most significant trends or
factors impacting deal structures?

Sudden change of government policies and regulations are the most
crucial influences to M&A deals, as these would have direct impact to
financing strategies and how a deal is structured.

SECTION 3: Legislation and policy changes 

3.1 Describe the key legislation and regulatory bodies
that govern M&A activity in your jurisdiction.

Indonesia has a quite unique and complex regulatory system, as well
as government monitoring system. There are many layers of regulations
depending on the type of business, nature of investment, status of
companies (private or public company), as well as areas (central or

INDONESIA
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regional). The government supervising authorities are also divided
depending on the business characteristic. For example, foreign
investment in Indonesia is subject to the regime of Investing
Coordinating Board or also known as BKPM, while specific types of
businesses, particularly banking and non-bank financial institution
sectors as well as public companies, fall within the authority of the
OJK. In addition, regional governments also have specific
authorisations for specific areas.

The general regulation on M&A, which is applicable for all limited
liability companies regardless of the type of business activities, is Law
No. 40 of 2007 concerning Limited Liability and its implementing
regulations. 

M&A relating to foreign investment/foreign investment companies
is, in addition, subject to the rules and regulations of Law No. 25 of
2007 concerning Investments and its implementing regulation, as well
as the rules and regulations issued by BKPM. BKPM recently issued
regulation No. 13 of 2017 concerning Guidelines and Procedures for
Investment Licensing and Facilities.

Public companies, bank and non-bank financial institutions are
subject to the regime of the OJK and specific OJK regulations,
depending on the type of business activity. 

3.2 Have there been any recent changes to regulations
or regulators that may impact M&A transactions or
activity and what impact do you expect them to have?

Yes, one significant regulatory update affecting foreign investment, is
the new BKPM regulation No. 13 of 2017 concerning Guidelines and
Procedures for Investment Licensing and Facilities, which has the

following notable changes: 
• Service sectors: possibility of a simplified licensing process by

allowing certain companies to directly obtain a business licence.
• Real Property Development sector: introduction of a more relaxed

requirement by allowing property development and management
companies to take into account their land and building as part of
their minimum investment when applying for investment approvals
(applicable only for development works involving a whole building
or integrated real estate). 

• Industrial sector: requiring expansion licence for any change of
production capacity; in contrast to the previous regulation where
the expansion licence is required only if the production capacity
increased more than 30%.

• Merger Licensing: simplification from two-stage licensing to one-
stage licensing.

3.3 Are there any rules, legislation or policy
frameworks under discussion that may impact M&A
in your jurisdiction in the near future? 

The OJK is planning to issue implementing regulation on fintech –
peer to peer lending business in 2018, to elaborate the procedures and
requirements in a more detailed manner. 

Another development is recent news reports about the Government’s
plan to introduce more flexibility on foreign manpower permits.

In addition, the KPPU is planning to change the merger notification
requirement from post-notification to prior approval. The draft
regulation is still under discussion but once enacted, this will
significantly impact the timeline of Indonesian M&A deals. 

■ Consumer products
■ Energy and natural resources 
■ Financial services and investment management

■ Healthcare
■ Industrial goods
■ Infrastructure and public services

■ Leisure and hospitality
■ Professional services
■ Telecoms, media and technology
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SECTION 4: Market idiosyncrasies 

4.1 Please describe any common mistakes or
misconceptions that exist about the M&A market in
your jurisdiction.

Different interpretation and understanding of certain regulatory
requirements between practitioners often lead to common mistakes
and the omitting of crucial regulatory requirements for M&A, for
example the announcement requirements for any change of control or
the requirement to sign deed of transfer of shares in notarial deed and
Indonesian language.

4.2 Are there frequently asked questions or often
overlooked areas from parties involved in an M&A
transaction?

This depends on the deal characteristics, but commonly, as suggested
in Question 4.1, corporate governance matters are the most overlooked
matters; for example, preparation of shareholders register or acquisition
announcement.

4.3 What measures should be taken to best prepare
for your market’s idiosyncrasies?

It is crucial for practitioners to consult Indonesian M&A experts with
extensive knowledge on market changes on how to structure a deal and
to ensure it is validly and legally completed. 

Alternatives to minimise risks vary, including requiring the seller to
provide contractual representation and warranties and indemnification
or requiring payment of the purchase price in instalments within a
certain period, which can also be structured through payments in an
escrow account. 
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SECTION 5(a): Public M&A

5.1 What are the key factors involved in obtaining
control of a public company in your jurisdiction?

Obtaining control of a public company can be conducted either by
acquiring the existing controller’s shares or by purchasing shares
through a right issue (increase of capital). 

Change of control occurs when a party acquires more than 50% of
shares in the public company, or acquired fewer than 50% of the shares
but can influence or determine, directly or indirectly, the management
and/or policies in the public company.

An acquisition of shares from an existing shareholder will trigger a
mandatory tender offer (MTO) if there is a change of control, with
certain exemptions set by the regulations. Voluntary tender offers
(VTO) and mergers are also ways to obtaining control. However, these
structures are less popular since a VTO is often used for delisting and
privatisation and due to the intricacies of a merger.

5.2 What conditions are usually attached to a public
takeover offer?

• The MTO – the acquirer undertakes for the existing shareholders
(minority shareholders) receive a fair price for their shares in
accordance with the provisions of the regulation.

• Post-merger notification.

5.3 What are the current trends/market standards for
break fees in public M&A in your jurisdiction?

Break fees are not regulated under Indonesian law and the arrangement
is purely a contractual matter.

SECTION 5(b): Private M&A

5.4 What are the current trends with regard to
consideration mechanisms including the use of
locked box mechanisms, completion accounts, earn-
outs and escrow?

This really depends on the characteristics of the business of the target
and negotiation circumstances of the parties.

Locked box mechanisms are more common for deal characteristics
involving companies with dynamic business activities and a wide range
of customers portfolios, such as banks or multi-finance companies. 

Escrows are common for specific deals when certain conditions or
procedures are to be fulfilled by the buyer and seller sides within the
same timeframe; in interconnection deals which require payment to be
fully paid up/made before completion of the other deal completion; or
where there is a price adjustment agreed by the parties after the
completion. 

Another alternative is price adjustment mechanism, giving rights to
parties for purchase price adjustment after completion, if for example
valuation of the assets/shares decreases.

5.5 What conditions are usually attached to a private
takeover offer?

Fundamentals pre-closing conditions, depending on the characteristics
of the deal and business, are government approvals (if required by
specific regulations), internal corporate approval of the parties and
acquired company, creditors’ consent under the existing agreements
and newspaper announcement to creditors and employees.

Post conditions are more administrative requirements by nature and
include, for example, notification to authorised government, to
creditors and newspaper announcement. Other contractual conditions
between shareholders would be non-competition (between business of
shareholders and the acquired company), and price adjustment
conditions.

5.6 Is it common practice to provide for a foreign
governing law and/or jurisdiction in private M&A
share purchase agreements?

Yes. It is common to include foreign jurisdiction in the conditional
share purchase agreement, although for the deed of transfer it must be
governed by Indonesian law. 

5.7 How common is warranty and indemnity
insurance on private M&A transactions?

There have been a few examples, although it is not yet common
practice.

5.8 Discuss the exit environment in your jurisdiction,
including the market for IPOs, trade sales and sales
to financial sponsors.

In a public company takeover, the new controller is required to make
an offer to purchase the remaining shares of the public company
through the MTO. The MTO is also an exit for the existing
shareholders (minority shareholders) who disagree with the acquisition;
whereby their shares will be purchased at a fair price by the new
controller.

In addition, Indonesian company law provides rights to shareholders
to request the company for a share buy-back if the shareholder(s)
disagree with, among others, a merger, consolidation or acquisition
that causes losses to the shareholder(s) of the company.

SECTION 6: Outlook 2018

6.1 What are your predictions for the next 12 months
in the M&A market and how do you expect legal
practice to respond?

Trends and developments would most likely involve the
fintech/technology-related sector. We would expect tightened
supervision from the OJK in this sector and consequently the issuance
of more implementing regulations. As a result, one would expect banks
and multi-finance companies to have some market reactions. 
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SECTION 1: Market overview

1.1 What have been the key trends in the M&A
market in your jurisdiction over the past 12 months
and what have been the most active sectors?

The last 12 months has seen a continued trend towards more
normalised M&A activity with both domestic and international buyers
undertaking strategic acquisitions, including the acquisitions of Fyffes
by Sumitomo Corporation for €750 million in cash and Fleetmatics
Group by Verizon Communications for $2.4 billion in cash. 

2018 has begun on a positive note with the announcement on
February 1 2018 that Total Produce has entered into a binding
agreement to acquire a 45% equity stake in Dole Food Company for
cash consideration of $300 million.

Other high profile and innovative public company M&A
transactions include:
• the merger between Praxair and Linde to form a new $73 billion

Irish holding company which will be listed on the New York Stock
Exchange and the Borse Frankfurt;

• the merger of Kennedy Wilson Europe Real Estate with Kennedy-
Wilson Holdings to create a $8 billion global real estate company;
and

• the acquisition of Nexvet Biopharma by Zoetis and Zoetis Belgium
for $85 million in cash.

In the private M&A space, Ireland continues to be an attractive
destination for foreign buyers with both private equity and trade buyers
active in the Irish market. The financial services sector was particularly
active with 17 transactions for a total aggregate consideration of €7.3
billion, while the energy sector was also active with eight transactions
for a total aggregate consideration of €1.6 billion. In addition, Irish
telecommunications and broadband company Eir announced on
December 20 2017 that a consortium led by NJJ Telecom Europe,
alongside Illiad, had acquired a majority stake in Eir at an enterprise
value of approximately €3.5 billion.

Ireland
Maeve Moran and Cian McCourt, Arthur Cox

www.arthurcox.com



M&A  R E PORT  2018 |  I F LR .COM |  5 5

IRELAND

The number of deals was also greatly assisted by the growing strength
in both the domestic and international capital markets.

There has been an increase in partial rather than full acquisitions in
the Irish market over the last 12 months. This is driven by new players,
often private equity firms, seeking to enter the Irish market in
partnership with established businesses.

1.2 What M&A deal flow has your market
experienced and how does this compare to previous
years?

During 2017, there were over 163 private M&A transactions in
Ireland, with an aggregate value of €13.1 billion (an increase from 2016
figures of 136 with an aggregate value of €40.9 billion). After a period
of uncertainty following the Brexit vote and changes in the US
administration, purchasers have taken a proactive approach during the
last 12 months. 

1.3 Is your market driven by private or public M&A
transactions, or both? What are the dynamics
between the two?

Both private and public M&A activity has been strong in recent years
and this trend continued in 2017, as demonstrated by the volume and
value of the transactions during the last 12 months. The private equity
(PE) sector also gained prominence, with greater international
investment into Ireland and an increased role for Irish PE funds.

1.4 Describe the relative influence of strategic and
financial investors on the M&A environment in your
market. 

The demand for private equity investment continues to grow in Ireland
and it has been reported that private equity funding may account for
up to 25% of M&A funding over the next 12 months. This reflects
greater visibility of PE in the market together with increased availability
of funding. However, despite this increased demand, traditional
business debt remains the main source of M&A funding in recent years.

SECTION 2: M&A structures 

2.1 Please review some recent notable M&A
transactions in your market and outline any
interesting aspects in their structures and what they
mean for the market.

As stated above, there have been a number of high profile and
innovative public company M&A transactions over the last year,
including:
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• the Praxair – LindeAG merger;
• the Kennedy Wilson Europe Real Estate – Kennedy-Wilson

Holdings merger;
• the acquisition of Fleetmatics Group by Verizon Communications;

and
• the acquisition of Nexvet Biopharma by Zoetis and Zoetis Belgium

SA.
Notable private M&A transactions over the past year include:

• the acquisition of a majority stake in Eir by a consortium led by
NJJ Telecom Europe, alongside Illiad SA, at enterprise value of
approximately €3.5 billion;

• Pilgrim’s Pride $1 billion acquisition of Moy Park Group;
• Intas Pharmaceuticals/Accord Healthcare’s acquisition of Actavis

UK and Actavis Ireland from Teva Pharmaceutical Industries for
enterprise value of approximately £600 million in cash;

• AMP Capital’s acquisition of a majority stake (78%) in Enet
(valuing the target between approximately €150-200 million);

• The acquisition of Voxpro by Telus International for estimated €150
million;

• The acquisition of Inver Energy by Greenergy International; 
• the acquisition of the Carechoice group by InfraVia European Fund

III for approximately €70 million;
• Fortuna Entertainment Group’s acquisition of Hattrick Sports

Group from Presidio Group for an undisclosed sum;
• CIP Capital’s acquisition of The MoneyMate Group.

2.2 What have been the most significant trends or
factors impacting deal structures?

In private M&A deals, share sales remain the most common structure,
especially in light of recent changes to the stamp duty regime (detailed
below), while cash is the most common consideration. Deferred
consideration remains a common feature of Irish private M&A deals,
in particular for high growth companies.

Price adjustment mechanisms are almost invariably used, with no
strong trend towards either completion accounts or locked box
mechanisms, both of which are commonly used.

In public transactions, the scheme of arrangement remains the
favoured transaction structure as purchasers may acquire 100% of the
shares in the target on completion, including from minority
shareholders. Schemes of arrangement were used in the
Fyffes/Sumitomo, Nexvet/Zoetis and the Fleetmatics/Verizon
transactions.

SECTION 3: Legislation and policy changes 

3.1 Describe the key legislation and regulatory bodies
that govern M&A activity in your jurisdiction.

The primary laws and regulations that govern M&A transactions
include:
• The Irish Takeover Panel Act 1997 (the Act), the Irish Takeover

Panel Act 1997 Takeover Rules 2013 (the Irish Takeover Rules), the
Substantial Acquisition Rules (Sars) and the European
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■ Telecoms, media and technology
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Communities (Takeover Bids) Regulations (the Regulations),
together regulate the M&A activity relating to certain public
companies. The provisions of the Act, Rules and Regulations are
enforced by the Irish Takeover Panel (the Panel), which is
established under the Act;

• The Companies Act 2014 governs various aspects of both private
and public M&A activity;

• The Competition Acts 2002 to 2014 require certain M&A
transactions to be reported to the Competition and Consumer
Protection Commission for approval;

• Market Abuse Regulation (EU 596/2014) (MAR) and the Market
Abuse Directive (Directive 2014/57/EU) (CSMAD) implemented
in Ireland through European Union (Market Abuse) Regulations
2016 (S.I. 349 of 2016) imposes obligations on companies whose
security is listed on regulated markets;

• The Irish Listing Rules or ESM Rules apply if the company is listed
on the Irish Stock Exchange.

3.2 Have there been any recent changes to regulations
or regulators that may impact M&A transactions or
activity and what impact do you expect them to have?

From October 2017, the rate of stamp duty on business and asset sales
has increased from 2% to 6%. Stamp duty on the transfer of shares in
Irish companies remains at 1% except for transfers of shares in
companies listed on the Irish Enterprise Securities Market (ESM)
(equivalent to the AIM market) and Irish companies that are listed in

the US whose shares are traded through the Depository Trust Company
(DTC) which in each case are in general exempt from stamp duty. 

Therefore, share purchase structures will continue to be the most
common structures for M&A deals and business and asset sales will
need to be carefully structured.

3.3 Are there any rules, legislation or policy
frameworks under discussion that may impact M&A
in your jurisdiction in the near future? 

The Companies (Statutory Audits) Bill was introduced to the Irish
Parliament by the Minister for Business, Enterprise and Innovation on
January 23 2018. When enacted, it is expected that the facility for
certain existing Irish incorporated but US listed companies to use US
GAAP for financial reporting requirements in Ireland (in lieu of IFRS
or Irish GAAP) will be extended for a further 10 years from the current
deadline of end 2020.

BEPS and the EU Commission’s Anti-Tax Avoidance Package may
have a material impact on M&A activity across Ireland and the EU. 

Brexit and the ongoing negotiation of the UK withdrawal from the
EU is likely to impact M&A (positively from an Irish perspective in
our view), however until greater clarity is brought to the specific details
of the UK exit, it is difficult to be definitive on the impact. Similarly,
it is too early to assess the impact of recent US tax reforms on the Irish
M&A market.

SECTION 4: Market idiosyncrasies 

4.1 Please describe any common mistakes or
misconceptions that exist about the M&A market in
your jurisdiction.

No common mistakes or misconceptions exist about the M&A market
in Ireland. The Irish market is broadly similar to the UK and US
common law systems with the public takeover framework quite similar
to the UK Takeover Code. One issue to be aware of is that the Irish
Takeover Rules apply to any Irish incorporated company with an equity
listing on the London Stock Exchange, New York Stock Exchange
(NYSE) or Nasdaq.

4.2 Are there frequently asked questions or often
overlooked areas from parties involved in an M&A
transaction?

As mentioned above, Irish incorporated companies listed on the
London Stock Exchange, Nasdaq or NYSE may be subject to the Irish
Takeover Rules and other Irish regulations. A foreign acquirer of an
Irish incorporated, US or London listed entity, will invariably require
advice on the applicability of the Irish Takeover Rules and its impact
on transaction structure and timetable. 

While not unique to Ireland, the provision for warranty and
indemnity insurance is increasing, in circumstances where the sellers
are private equity firms and/or where the sellers are trying to de-risk
their position.
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4.3 What measures should be taken to best prepare
for your market’s idiosyncrasies?

Local Irish law advice should be sought in advance of a potential buyer
agreeing to a transaction structure or timetable – particularly if the
target is a public company.

SECTION 5(a): Public M&A

5.1 What are the key factors involved in obtaining
control of a public company in your jurisdiction?

In friendly deals, a scheme of arrangement is most often used and shall
require approval from: 
• the target company’s shareholders (being a majority in number and

representing at least 75% in value of those voting at the relevant
shareholder meeting); and

• the Irish High Court.
A scheme of arrangement is usually structured so no stamp duty is

payable on acquisition and is the most favoured structure as it has the
advantage of acquiring 100% of the target’s shares on completion.

Where a takeover is hostile, a tender offer from buyer to the target’s
shareholder is more commonly used as the buyer may use a statutory
procedure to compulsorily acquire the shares of dissenting shareholders
(i.e. a squeeze out). If the target is listed on a regulated market in any
EU/ EEA member state, the buyer must obtain consent from the
holders of 90% of the issued share capital in order to avail of the
squeeze out. The threshold is 80% for Irish public companies quoted
on secondary markets. In a tender offer, stamp duty on the transfer of
shares is payable at one percent of the deal value.

5.2 What conditions are usually attached to a public
takeover offer?

Whilst it is commonplace for offerors to include a list of conditions in
the terms of an offer, the practical effect of such conditions is limited
by the Irish Takeover Rules. The Irish Takeover Rules restrict the use
of subjective conditions in public takeover offers and, other than with
the consent of the Panel, an offer may not be made subject to any
condition the satisfaction of which depends solely on the subjective
judgment of the bidder, or which is solely within its control. Typically,
public takeover offers are conditional upon antitrust clearance (as
applicable), the acceptance of at least 50% of the target’s shareholders
and necessary regulatory approvals being granted.

5.3 What are the current trends/market standards for
break fees in public M&A in your jurisdiction?

Break fees are subject to the Irish Takeover Rules, which prohibit a
target company from agreeing to compensate the bidder or indemnify
the bidder for the costs of the transaction, if the payment or
indemnification is contingent upon the offer lapsing or not being
made, except with the prior consent of the Panel. The Panel will
normally only consent to reimbursement of specific quantifiable third-
party costs, subject to an upper limit of one percent of the value of the
offer. When seeking the Panel’s approval, the board of the target

company and its financial adviser must confirm to the Panel in writing
that they consider the proposed arrangement to be in the best interests
of the shareholders of the target.

The Panel generally only approves expense reimbursement (subject
to the one percent limit) in circumstances where the target board
withdraws or modifies its recommendation of the transaction, or where
a competing bidder causes the original bidder’s acquisition to fail.

Please note that a number of recent transactions involving Irish
companies have been structured as reverse takeovers. The Irish Takeover
Rules do not automatically apply in their entirety to a reverse takeover
and, accordingly, the Panel has been more flexible in relation to
applicability of the rules relating to break fees in such transactions. 

SECTION 5(b): Private M&A

5.4 What are the current trends with regard to
consideration mechanisms including the use of
locked box mechanisms, completion accounts, earn-
outs and escrow?

Completion accounts remain the most commonly used consideration
mechanism in Irish M&A transactions. A locked box mechanism is
used more frequently in circumstances where the seller has the stronger
negotiating position (e.g. an auction process).

Escrow accounts are commonly put in place for a one to two-year
period following completion of a private M&A transaction to deal with
potential warranty and indemnity claims or to settle accounts owing
to a buyer.

Earn outs are more frequently used where the target company is non-
revenue generating but has significant growth potential and/or valuable
intellectual property.

5.5 What conditions are usually attached to a private
takeover offer?

The approval of the Competition and Consumer Protection
Commission and other regulatory bodies (which depend upon the
industry sector of the target company) are usually included as
conditions. Depending upon the nature of the target company and the
transaction, a buyer may require certain third-party consents to have
been granted prior to closing and may also require a condition that no
material adverse change has occurred between signing and completion.

5.6 Is it common practice to provide for a foreign
governing law and/or jurisdiction in private M&A
share purchase agreements?

It would be standard for Irish law to govern, and the Irish courts to
have jurisdiction in respect of any disputes arising out of, private M&A
share purchase agreements involving an Irish target company. However,
from time to time and depending upon the location of the buyer and
seller, a foreign governing law and/or jurisdiction can apply.
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5.7 How common is warranty and indemnity
insurance on private M&A transactions?

Warranty and indemnity insurance is not yet commonplace in private
M&A transactions in Ireland, but it is being used more frequently in
recent times. Consistent with international trends, it is often used in
private equity transactions where the private equity seller is not willing
to provide warranty protection to the buyer or where the sellers are
individuals.

5.8 Discuss the exit environment in your jurisdiction,
including the market for IPOs, trade sales and sales
to financial sponsors.

Strategic/trade buyers are seen as the preferred exit strategy in Ireland,
but interest in MBOs continues to rise with increased levels of debt
financing. The last 12 months has also seen a number of significant
IPOs including Allied Irish Banks, p.l.c., and Glenveagh Properties and
remains a viable exit route.

SECTION 6: Outlook 2018

6.1 What are your predictions for the next 12 months
in the M&A market and how do you expect legal
practice to respond?

Whilst the full extent of Brexit and the recent US tax reforms is yet to
be determined, we believe that there will be significant M&A activity
in Ireland over the coming 12 months. The Irish economy continues
to expand at one of the fastest rates in the eurozone and we expect that
this will encourage domestic businesses to continue to expand by way
of acquisition, as evidenced by the recent acquisition of Dole by Total
Produce.
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SECTION 1: Market overview

1.1 What have been the key trends in the M&A
market in your jurisdiction over the past 12 months
and what have been the most active sectors?

The technology sectors, along with the pharmaceutical and life sciences
sectors, continue to lead the Israeli M&A market in terms of both
overall industry-wide deal value and volume.

The autonomous cars sector was particularly active in 2017, and saw
the acquisition by Intel of Mobileye, a global leader in Advanced Driver
Assistance Systems for $15.3 billion; Gett’s purchase of Juno Lab, a
ride-sharing platform; Lear Corporation’s purchase of Exo
Technologies, a GPS technology company; and substantial investment
rounds in Oryx Vision and Innoviz Technology, both engaged in a
LiDAR technology for autonomous vehicles.

Almost half of all 2017 high-tech exits were in IT and enterprise
software, reflecting the continued popularity of cyber and cloud
technologies.

During the past few years, the Israeli M&A market has experienced
an increase in the overall funds expended by foreign investors in
domestic targets, especially those from East Asia. However, 2017 saw
a drop in the volume of transactions by East Asian investors — $2.7
billion compared to $6.4 billion in 2016, which may be attributable,
at least in part, to Chinese regulations on foreign investments. Foreign
investors and acquirers from North America remain the strongest
players, which may reflect Israeli preferences for the US market.

1.2 What M&A deal flow has your market
experienced and how does this compare to previous
years?

The Israeli M&A market is at an all-time high, with Israel’s high-tech
exit activity reaching $23 billion in 2017. Although there was a 7%
decline in the number of high-tech deals from 2016, the value of the

Israel
Ariella Dreyfuss, Barnea

www.barlaw.co.il



M&A  R E PORT  2018 |  I F LR .COM |  6 1

ISRAEL

transactions increased and the exits were larger, the highpoint being
the acquisition of Mobileye by Intel for $15.3 billion, the largest high-
tech acquisition and second largest M&A deal in Israel’s history. 

It seems that there may be a new trend among Israeli entrepreneurs
towards growing companies and reaching for higher valuations, rather
than quick exits. 

In 2017 pharma deals increased. This rise stemmed in part from the
sale by Teva of certain of its assets for $2.5 billion and the second
highlight of 2017 – the acquisition by Tanabe Mitsubishi Pharma
Corporation of NeuroDerm, a clinical stage pharmaceutical company
developing drug-device combinations for central nervous system
disorders, for $1.1 billion.

1.3 Is your market driven by private or public M&A
transactions, or both? What are the dynamics
between the two?

The Israeli market is dominated by private M&A transactions.

1.4 Describe the relative influence of strategic and
financial investors on the M&A environment in your
market. 

There is an abundance of corporate strategic investors, private equity
and venture capital funds investing in and acquiring Israeli companies,
as well as operating incubators, accelerators and bridge programs. This
has led to a mature and sophisticated eco-system in Israel.

SECTION 2: M&A structures

2.1 Please review some recent notable M&A
transactions in your market and outline any
interesting aspects in their structures and what they
mean for the market.

Please see Questions 1.1 and 1.2

2.2 What have been the most significant trends or
factors impacting deal structures?

Many Israeli tech companies secure grants from the Israel Innovation
Authority (formerly known as the Office of the Chief Scientist) (IIA)
which are offered under the Encouragement of Research and
Development Law 1984 (the Encouragement Law). This financing is
favourable as it is repaid on a royalty basis; however, the
Encouragement Law also includes certain restrictions on the transfer
of financed technology and production outside Israel. Accordingly, a
foreign purchaser may consider buying the target or its assets through
an Israeli entity. In general M&A deal structures are guided by tax
considerations. 

SECTION 3: Legislation and policy changes 

3.1 Describe the key legislation and regulatory bodies
that govern M&A activity in your jurisdiction.

The Companies Law 1999, governs all corporate transactions involving
Israeli incorporated companies. The applicable regulatory body is the
Companies Registrar. 

The Securities Law 1968, applies to Israeli publicly traded
companies. The applicable regulatory body is the Israel Securities
Authority. 

The Restrictive Trade Practices Law 1988, governs all competition-
related matters, including mergers, antitrust and restrictive
arrangements. The applicable regulatory body is the Israel Antitrust
Authority. 

The Encouragement Law (as discussed in Question 2.2). The
applicable regulatory body is the IIA.

In addition, numerous sector-specific laws and regulations affect
M&A transactions, for example government licensing requirements for
encryption, dual-use technology, telecommunications, mining,
essential infrastructure and power plants. These vary from one deal to
another, depending on the nature of the assets that are being sold.
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3.2 Have there been any recent changes to regulations
or regulators that may impact M&A transactions or
activity and what impact do you expect them to have?

The Law for the Promotion of Competition and Reduction of
Centralisation (2013) (the Centralisation Law) requires that control
groups holding both substantial real assets (e.g., retail chains and
construction companies) and substantial financial assets (e.g., banks
and insurers) divest and dispose of one of these two classes of
substantial asset by 2019, and seeks to break down certain pyramid
structures of concentrated entities. Accordingly, the market is expecting
non-technology based large-cap M&A transactions during 2018 as well
as interesting opportunities for buyers, as corporations will be seeking
to sell their assets ahead of the December 2019 compliance date. 

In a similar vein in January 2017, the Knesset legislated that Israel’s
two largest banks, Bank Leumi and Bank Hapoalim, had to sell their
credit card businesses within three years, and precluded the sales to
large Israeli financial and non-financial institutions and corporations.
Accordingly, we expect to see foreign private equity funds and money
pursuing these opportunities in 2018.

The Israel Securities Authority has yet to finally settle the
applicability of domestic securities laws to Initial Coin Offerings
(ICOs), however the expectation is that ICOs will not be exempt from
the current securities laws. Accordingly, certain Israeli entrepreneurs
have taken and will continue to take their ventures off shore to pursue
this financing route, at the expense of the local traditional M&A
market. 

A recent amendment to the Israeli Income Tax Ordinance from
August 2017 seeks to relax tax requirements on corporate
reorganizations and make it easier to raise funds and make acquisitions
in the tech industry. We imagine this change will lead to increased
M&A activity and corporate restructuring, including mergers, spin offs
and asset transfers. 

3.3 Are there any rules, legislation or policy
frameworks under discussion that may impact M&A
in your jurisdiction in the near future? 

The Capital Markets, Insurance, and Savings Authority seems to be
hesitant in approving the purchase of Israeli insurance companies and
financial institutions by Chinese buyers. Two proposed M&A deals did
not obtain the requisite regulatory approvals last year, the first being a
sale of Delek’s 52% stake in Phoenix to Yango Investments, China
(which Delek also previously failed to sell to Fuson (China)) for
NIS2.15 billion ($624 million) and the sale of Meitav Dash
Investments to the XIO Group. 

There is a bill currently under consideration in the Knesset to amend
Israel’s antitrust laws. One of the proposed provisions is to raise the
threshold required for approval by the Israel Antitrust Authority for a
merger, from total sales of the merging parties from NIS150 million
to NIS360 million. If this law passes it would create more flexibility in
the M&A sector. 
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SECTION 4: Market idiosyncrasies

4.1 Please describe any common mistakes or
misconceptions that exist about the M&A market in
your jurisdiction.

While Israel is a dynamic, exciting tech hub, engaged in the current
popular trends of fintech, GPS, IoT, robotics, augmented reality, cyber
security, life sciences, medtech (medical technology), autonomous cars
and much more, it would be a mistake to think technology is all that
Israel has to offer. In light of the Centralisation Law, the next year
should see exciting M&A deals in the more traditional markets.

In addition, while Israel is viewed as a hotbed of opportunity for
foreign investment, there is also outbound activity, with Israelis
engaging in M&A abroad. For example, in 2017 Delek Group acquired
the Canadian company Ithaca Energy for $590 million and Keter
Group acquired the Italian company ABM Italia for €400 million
($493 million).

4.2 Are there frequently asked questions or often
overlooked areas from parties involved in an M&A
transaction?

Foreign strategic buyers of Israeli tech companies, which intend to
ultimately transfer the intellectual property of the target company
outside of Israel, should be careful not to overlook the subsequent tax
implications. They should seek advice to avoid the double tax exposure
famously incurred by Microsoft in 2017 in connection with its
acquisition of the Israeli start-up Gteko in 2006. 

4.3 What measures should be taken to best prepare
for your market’s idiosyncrasies?

When negotiating an M&A transaction it is key to give attention to
Israel-specific issues for example, rigorous and very pro-employee Israeli
employment law and the recent wave of employee unionisation, the
terms of grants and benefits under the Encouragement of Capital
Investments Law 1959 and the Encouragement Law, and restrictions
on the export of encryption technology. Understanding these
idiosyncrasies will allow investors to structure their investment more
wisely and efficiently. 

SECTION 5(a): Public M&A

5.1 What are the key factors involved in obtaining
control of a public company in your jurisdiction?

Israeli takeover rules mandate the need for a tender offer when the first
shareholder passes the 25% or 45% holding threshold in a public
company. Acquiring full control of a public company is usually
achieved by way of a reverse triangular merger, which requires the
approval of a simple majority, however it is subject to an assessment
remedy whereby the minority shareholders can challenge the
consideration to be paid. 

In general, the local public market is characterised by closely held
companies controlled by majority shareholders, so hostile takeovers are
uncommon, with a notable exception being the struggle at ADO
Group in 2017. 

5.2 What conditions are usually attached to a public
takeover offer?

Most public takeover offers are executed by way of reverse triangular
mergers, involving an acquisition of all the outstanding shares of the
target company in exchange for a cash payment. The main advantage
of this route is that merger transactions only require approval by a
simple majority at a shareholders’ meeting (other than in special
circumstances). This is compared to the full tender offer route, which
requires obtaining consent of 95% of shareholders. However, mergers
may be subject to assessment claims by dissenting shareholders. 
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5.3 What are the current trends/market standards for
break fees in public M&A in your jurisdiction?

Break-up fees in public M&A are rare. 

SECTION 5(b): Private M&A

5.4 What are the current trends with regard to
consideration mechanisms including the use of
locked box mechanisms, completion accounts, earn-
outs and escrow?

In Israeli M&A, part of the consideration is typically held in escrow to
guarantee the seller’s representations, warranties and obligations under
the transaction documents. In Israeli high-tech deals where
entrepreneurs are being bought out, part of the consideration is also
customarily held back and payable as an earn-out, subject to
achievement of certain financial or technical milestones. This is
particularly true in early Israeli high-tech exits, where the underlying
technology is not always ripe or proven.

Israeli acquisitions often include purchase price adjustment
mechanisms in the event that the financial assumptions on which the
purchase price was determined prove incorrect. 

5.5 What conditions are usually attached to a private
takeover offer?

In a private acquisition, the buyer typically demands that the sellers
undertake not to compete with the target or solicit its suppliers,
customers or employees, and that the sellers waive all claims against
the target and are bound by confidentiality undertakings. The buyer
also asks that key employees enter into new employment agreements
as a condition to closing, in an effort to retain key talent. On the other
side, the sellers often ask that the target or buyer maintains a directors
and officers tail insurance policy.

5.6 Is it common practice to provide for a foreign
governing law and/or jurisdiction in private M&A
share purchase agreements?

If the purchaser is a foreign entity, it will often insist on a foreign
governing law and/or jurisdiction clause in a private share purchase
agreement.

5.7 How common is warranty and indemnity
insurance on private M&A transactions?

Warranty and indemnity insurance is very rare in Israeli M&A
transactions. 

5.8 Discuss the exit environment in your jurisdiction,
including the market for IPOs, trade sales and sales
to financial sponsors.

In addition to the negative trends affecting the global initial public
offering markets, the Tel Aviv Stock Exchange (Tase) remains
unattractive to local high-tech companies seeking to raise equity capital
at attractive valuations (of the 13 Israeli high-tech IPOs in 2017, only
three were on Tase). Consequently, M&A deals remain the preferred
exit route for Israeli tech companies.

However, in general we saw an increase in companies listing on Tase,
from three in 2016 to 20 in 2017 raising approximately $860 million.

SECTION 6: Outlook 2018

6.1 What are your predictions for the next 12 months
in the M&A market and how do you expect legal
practice to respond?

Blockchain technology and the autonomous car space will continue to
be fertile ground for investments and M&A deals in 2018.

We expect to see large-cap M&A transactions and attractive
opportunities for foreign private equity funds and money, deriving rom
the Centralisation Law and legislation seeking to break up the banks
and credit card companies. 

The public markets seem to be recovering from the shock of 2016
and proving to be a real alternative to the M&A route, and we expect
to see an increase in IPOs on Tase this year. 
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SECTION 1: Market overview

1.1 What have been the key trends in the M&A
market in your jurisdiction over the past 12 months
and what have been the most active sectors?

M&A transactions in the telecom and consumer goods sectors have
been particularly active in the market in the last 12 months.
Furthermore, although not common in the Kuwait market, warranty
and indemnity insurance (further discussed in 5.7 below), has been
seen in recent transactions. 

1.2 What M&A deal flow has your market
experienced and how does this compare to previous
years?

This information is not publicly available in Kuwait. That being said,
the pace of M&A activity in 2017 remained broadly in line with 2016.

1.3 Is your market driven by private or public M&A
transactions, or both? What are the dynamics
between the two?

The Kuwaiti market is primarily driven by private M&A transactions. 

1.4 Describe the relative influence of strategic and
financial investors on the M&A environment in your
market. 

We are of the view that financial investors have a limited impact on
the M&A market in Kuwait.

Kuwait
John Cunha and Laurent Levac, ASAR-Al Ruwayeh & Partners
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SECTION 2: M&A structures

2.1 Please review some recent notable M&A
transactions in your market and outline any
interesting aspects in their structures and what they
mean for the market.

ASAR assisted the shareholders of a Kuwaiti food delivery start-up in
connection with its sale in June 2017. This transaction set numerous
landmarks in terms of deal structuring and its valuation, which will
shape Kuwait’s M&A market going forward. More specifically,
innovative structuring was required to enable the acquisition of 100%
of a Kuwaiti entity. Furthermore, the sale terms were carefully
structured to satisfy the commercial requirements of the sellers and the
buyer incorporating two payment escrows, holdback arrangements and
detailed earn out arrangements. The valuation makes this the highest
value exit for a start up in Kuwait. 
ASAR assisted a foreign purchaser in connection with the acquisition

of shares, the assignment of a shareholders’ loan and a participation
interest in a joint-venture in connection with a private company
operating in the oil sector in Kuwait. This transaction was of particular
interest in light of the complex legal and financial structure of the target
and its significant impact on the due diligence process (from a legal
and financial perspective).
ASAR assisted the buyer in connection with the acquisition of shares

and real estate assets relating to the operation of several private English
schools in Kuwait. This transaction is of particular interest due the

innovative structuring required to enable the acquisition of real estate
in light of foreign ownership restrictions.

2.2 What have been the most significant trends or
factors impacting deal structures?

See our comments with regards to the new special trades regime further
described in 3.1 below.

SECTION 3: Legislation and policy changes 

3.1 Describe the key legislation and regulatory bodies
that govern M&A activity in your jurisdiction.

Law No. 7 of 2010 as amended (the CML) and its executive bylaws
(the CML Bylaws together with the CML, the CML Rules)
(particularly Book IX (Mergers and Acquisitions) of the CML Bylaws),
is the primary legislation governing public M&A in Kuwait. The CML
Rules apply to M&A transactions where there is an acquisition or
consolidation of control of: 
• a Kuwait incorporated company listed on Boursa Kuwait (formerly

known as the Kuwait Stock Exchange); 
• a non-Kuwait incorporated company with a secondary listing on

Boursa Kuwait; or 
• an entity licensed by the Kuwait Capital Markets Authority (CMA)

KUWAIT
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to conduct regulated activities subject to the CMA’s oversight (e.g.
brokers, portfolio managers, custodians, etc.).
The CMA is the primary regulator for public M&A activity in

Kuwait. The CML Rules provide a statutory framework for public
M&A in Kuwait where there is a takeover offer for 100% of the share
capital of a company listed on Boursa Kuwait; and a mandatory
takeover offer which must be made to remaining shareholders when
the offeror acquires more than 30% of the shares of a listed company.

3.2 Have there been any recent changes to regulations
or regulators that may impact M&A transactions or
activity and what impact do you expect them to have?

The CMA recently issued certain rules with respect to special trade
transactions (STT) in connection with listed securities. Moreover,
these rules have been adopted and implemented by Boursa Kuwait (the
local stock exchange in Kuwait). As STTs only apply to listed securities,
any such transaction would also have to comply with the Capital
Markets Law and its executive regulations as well as the Boursa Kuwait
regulations. The Special Trade Rules (the Rules) were issued by the
CMA by way of resolution (the Resolution) to govern STTs in Kuwait.
The Resolution indicates that Boursa Kuwait should issue and adopt
further specific regulations in this regard in the context of the Rules.
However, with regard to such specific regulations on executing the
special trade, the rules/regulations governing same are as set out in the
Boursa Kuwait form required to process the transaction (the Sale
Form). The Sale Form incorporates certain declarations by the buyer,
seller and their brokers. More specifically, the Rules stipulate that STTs

may only be concluded between one buyer and one seller, provided the
targeted shares are less than 5% of the share capital of the target
company. In the event a transaction contemplates a transfer of shares
is above the abovementioned threshold, such transfer may be split in a
series of transactions. 
One of the main benefits of the STT regime is that the relevant sales

will proceed directly between the buyer and the seller without the need
for a screen trade or a block trade auction, which normally applies to
the sale of 5% or more of the shares of a listed company in one
transaction. Special trades should be conducted for cash consideration
at a price regulated by the Rules. More specifically, the Rules provide
that the price should not fall below or exceed the preceding day’s price
by more than 20%. 
One other important factor impacting deal structures is that

acquisition finance is generally possible in Kuwait given that there are
no financial assistance rules. However, because of corporate benefit
considerations, the parties to an M&A transaction have to put in place
various structures in order to ensure the funds obtained through such
financing are pushed down the corporate structure.

3.3 Are there any rules, legislation or policy
frameworks under discussion that may impact M&A
in your jurisdiction in the near future? 

We understand that amendments to the Competition Law and the
executive regulations thereto will be forthcoming, however, we note
that to date no such legislative amendments have been promulgated
and/or issued in the Kuwait Official Gazette.
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SECTION 4: Market idiosyncrasies 

4.1 Please describe any common mistakes or
misconceptions that exist about the M&A market in
your jurisdiction.

Some of the mistakes or misconceptions with regards to the Kuwaiti
market include: poor disclosure processes because sellers are sometimes
inexperienced in the M&A processes, and targets do not keep track of
all the documents needed to be disclosed to the buyers; and
misconceptions about the regulatory processes which are often more
complicated than what the parties expect. In addition, a common
mistake made by practitioners is to import legal structures and
documentation developed in other jurisdictions without a proper
adaptation of same to the peculiarities of the Kuwait legal system. This
can lead to complications in the execution phase of the transaction and
in the enforcement of rights arising under M&A transaction
documentation.

4.2 Are there frequently asked questions or often
overlooked areas from parties involved in an M&A
transaction?

An area that is often overlooked and/or paid less attention to is due
diligence. In particular, appropriate translation of due diligence
findings into contractual protections, whether by means of pre-closing
remedial actions, associated variation of commercial terms, special
indemnities or other methods is deficient. This often arises because the

legal practitioners that carry out the due diligence do not always lead
the negotiation of transaction documentation. Parties involved in an
M&A transaction also often overlook certain aspects of the Kuwait
competition law. Furthermore, the rendering of M&A/investment
advisory services with respect to securities onshore of Kuwait is a
regulated securities activity under the CML Rules. As such, foreign
services providers should be aware of the restrictions applicable in
connection with the rendering of such services onshore of Kuwait.

4.3 What measures should be taken to best prepare
for your market’s idiosyncrasies?

The best measures to prepare for the market idiosyncrasies is to perform
an adequate due diligence of the target, engage well-experienced law
firms with a proven M&A track record, manage the expectations of the
sellers (with respect to timing and requirements specific to the
jurisdiction) and encourage parties to retain suitably qualified financial
advisors.

SECTION 5(a): Public M&A

5.1 What are the key factors involved in obtaining
control of a public company in your jurisdiction?

The key factors are the following:
• Obtaining all relevant regulatory consents from the applicable

regulatory body, such as for example, the CMA for licensed
companies and/or (as applicable) the CBK vis-à-vis financial
institutions which are subject to supervision by the CBK.

• Disclosure of the transaction as required per the CML Rules.
• Abiding by the laws and regulations of each sector. For example,

pursuant to the CML Rules, for companies listed on the exchange
of Boursa Kuwait, a mandatory takeover offer (MTO) must be
launched by the bidder once the bidder has come into possession
of more than 30% of the voting shares of a target company listed
on the exchange.

5.2 What conditions are usually attached to a public
takeover offer?

An MTO must not be subject to conditions that can only be satisfied
at the discretion, and in the subjective judgment, of the bidder or the
target company, or where their satisfaction is within the control of the
bidder or the target company. Only voluntary takeover offers (VTO)
may be subject to conditions required by the bidder. However, in the
case of an MTO takeover offer, no conditions may be imposed by the
bidder.

5.3 What are the current trends/market standards for
break fees in public M&A in your jurisdiction?

The terms of the agreement are generally left to the discretion of the
parties. There are no specific rules in Kuwait dealing with break fees
and parties are free to agree specific arrangements to this effect. We are
not aware of any trends/market standards in this regard.
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SECTION 5(b): Private M&A

5.4 What are the current trends with regard to
consideration mechanisms including the use of
locked box mechanisms, completion accounts, earn-
outs and escrow?

Locked box mechanisms are common in Kuwait. Earn-outs and escrow
are very common in large transactions of KD30 million ($100 million)
and above, whereas completion accounts are less used in the Kuwaiti
market.

5.5 What conditions are usually attached to a private
takeover offer?

While a private takeover offer is permissible under the law, there is no
trend that has been established in the market given that this is relatively
new.

5.6 Is it common practice to provide for a foreign
governing law and/or jurisdiction in private M&A
share purchase agreements?

It is quite common to have acquisition documents governed by foreign
law (for example English law).

5.7 How common is warranty and indemnity
insurance on private M&A transactions?

Warranty and indemnity insurance, although not common, has been
seen in recent transactions.

5.8 Discuss the exit environment in your jurisdiction,
including the market for IPOs, trade sales and sales
to financial sponsors.

Exits in the market are usually structured as trade sales.

SECTION 6: Outlook 2018

6.1 What are your predictions for the next 12 months
in the M&A market and how do you expect legal
practice to respond?

We anticipate a steady increase in public M&A activity in Kuwait over
the next 12 months. The outlook for public M&A in Kuwait continues
to benefit from the recent promulgation of the relatively new CML
Bylaws and Law No. 1 of 2016 (the Companies Law).

KUWAIT
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SECTION 1: Market overview

1.1 What have been the key trends in the M&A
market in your jurisdiction over the past 12 months
and what have been the most active sectors?

M&A activity in 2017 was not as active as it was in previous years.
However, in 2018 we expect the level of M&A activity in Panama to
remain stable or increase in comparison to last year’s activity. Although
there are no specific driving factors behind an increase in M&A activity
for the coming year, it is certainly the case that Panama’s economic
growth makes local companies more attractive targets. We expect for
most of the M&A activity to take place in the financial industry
(banks, investment advisors, and insurance companies) and the energy
industry (mostly power generation).

1.2 What M&A deal flow has your market
experienced and how does this compare to previous
years?

The M&A deal flow during the last few years has remained fairly
constant with a slight decrease in 2017. We do not expect major
changes in 2018.

1.3 Is your market driven by private or public M&A
transactions, or both? What are the dynamics
between the two?

There is no clear driver between private or public M&A, and the
balance can change from one year to the next depending on specific
deal flow for any given year.

Panama
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1.4 Describe the relative influence of strategic and
financial investors on the M&A environment in your
market. 

We are seeing an increase in activity by financial investors interested in
the purchase of distressed companies or companies in which they
believe additional efficiencies can be obtained. With respect to financial
investors, we have mostly seen them in the energy sector, but find that
this trend has not permeated to other sectors.

SECTION 2: M&A structures

2.1 Please review some recent notable M&A
transactions in your market and outline any
interesting aspects in their structures and what they
mean for the market.

Among the most notable M&A transactions in Panama in 2017 was
the sale of assets belonging to a company previously owned by a person
designated as a Specially Designated National (SDN) by the Office of
Foreign Assets Control of the US Department of Treasury, which
required the transfer of the shares of the company to a trust structure
for the benefit of the group’s creditors and structured through the

National Bank of Panama and eventually led to the sale of the assets of
the company in July 2017. The implementation of the trusts, and the
sale process, presented various complex situations above and beyond a
typical M&A transaction by having to tackle various issues with
creditors and local and foreign governments. 

2.2 What have been the most significant trends or
factors impacting deal structures?

Recently we have seen a number of financed transactions in which the
closing of the transaction is conditioned upon obtaining the required
financing. This has not been very typical in Panama as we are used to
seeing cash offers.

SECTION 3: Legislation and policy changes

3.1 Describe the key legislation and regulatory bodies
that govern M&A activity in your jurisdiction.

M&A transactions in Panama are undoubtedly impacted by provisions
of the Commercial Code, the Civil Code, and depending on the nature
of the target company, by the Corporations Law, Limited Liability
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Company Law and industry-specific regulations (banking, securities,
mining, energy, etc.). The primary regulator for M&A activity in
Panama will depend on the nature of the business undertaken by the
target company. So, for example, in the case of banks, the primary
regulator would be the Superintendence of Banks of Panama, and in
the case of broker dealers or investment advisory firms, the primary
regulator would be the Superintendence of the Securities Market
(formerly known as the National Securities Commission). In all cases
that may result in an economic concentration, the antitrust authority
(known as Acodeco) could play an important role.

3.2 Have there been any recent changes to regulations
or regulators that may impact M&A transactions or
activity and what impact do you expect them to have?

There have been no recent changes to regulations or regulators during
2017 that would specifically impact M&A transactions or activity in
2018 and beyond, and none are expected to be adopted.

3.3 Are there any rules, legislation or policy
frameworks under discussion that may impact M&A
in your jurisdiction in the near future? 

To our knowledge, there are no rules, legislation or policy framework
under discussion that may impact M&A in Panama in the near future,
and none in relation with most regulated industries (telecom, energy,
banking, securities, mining, among others).

SECTION 4: Market idiosyncrasies

4.1 Please describe any common mistakes or
misconceptions that exist about the M&A market in
your jurisdiction.

The most common mistake or misconception is that there are no
economic concentration regulations in place in Panama that need to
be considered in an M&A transaction. In reality, M&A transactions
in Panama can be directly affected by Law No. 45 of October 31 2007
(Consumer Protection and Competition Defence Law), Executive
Decree No. 8-A of January 22 2009, which regulates Title I
(Monopoly) and other dispositions of Law No. 45 of October 31 2007
and Resolution No. A-31-09 of July 16 2009, through which the
Consumer Protection and Competition Defence Authority (from here
on, Acodeco) approves the Guide for the Control of Economic
Concentrations even though these regulations do not establish a specific
threshold for review of particular transactions.
The types of transactions caught are all transactions that fit into the

economic concentration concept, as established by Law No. 45 of
2007, which includes any merger, acquisition of control or any other
act by virtue of which corporations, partnerships, associations, shares,
social parties, trusts, establishments, or assets in general are grouped
together, that takes place between suppliers or potential suppliers,
customers or potential customers and other competitors or potential
competitors.
Certain sectors, such as energy, have specific thresholds. 
Internal restructurings or reorganisations are not included in the

concept of economic concentrations.
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Prior notification of a potential economic concentration is voluntary.
If parties decide to voluntarily notify in advance, they must do so before
the merger has taken effect; that is, before there has been a change in
control. Parties typically file prior notifications of an economic
concentration when there are circumstances surrounding the
transaction (i.e. market share) that increase the risk of an investigation
by Acodeco. 
Given that it is a voluntary prior notification, there is no prohibition

of closing before clearance, but the transaction may be challenged by
Acodeco or third parties within three years if it is not cleared before it
takes place. If the prior notification is filed, Acodeco must review
within 60 days of the date in which the prior notification is filed or
additional information requested by Acodeco is provided. If the
Acodeco does not issue a response within that 60-day timeframe, the
concentration is deemed to be approved. If Acodeco reviews the
transaction directly, it has up to three years to complete its review of
the transaction. Acodeco will have the authority to investigate and
challenge economic concentrations which have not submitted to prior
verification, within a three-year period from the date on which change
of control occurred. Acodeco would only have jurisdiction to review
and impose penalties in case there is an economic concentration in
Panama.

4.2 Are there frequently asked questions or often
overlooked areas from parties involved in an M&A
transaction?

Typical questions have to do with the filing of a prior no-objection
request from Consumer Protection and Competition Defence
Authority, and in the case of M&A transactions in regulated industries
like financial services (banking and securities), questions dealing with
the requirements and timing for applicable prior authorizations. 

4.3 What measures should be taken to best prepare
for your market’s idiosyncrasies?

The most critical measure is making sure that enough time is given for
purposes of sufficiently documenting any regulatory request for prior
approval either from the Consumer Protection and Competition
Defence Authority, or the specific industry regulatory body, and
allowing sufficient time for the approvals to be obtained prior to closing
on the M&A transaction. 

SECTION 5(a): Public M&A

5.1 What are the key factors involved in obtaining
control of a public company in your jurisdiction?

A takeover offer of a public company must be made to all of the
shareholders, with equal terms and conditions and the purchase price
must be paid to all shareholders who accept the offer. If a bidder offers
to purchase more than 25% of the shares of a public company, or offers
to purchase any number of shares which, as a result of said purchase,
would result in the bidder owning more than 50% of the issued and
outstanding shares of the public company, the offer must be subject to
the public tender offer rules under the securities laws. If the tender
offer will result in the bidder owning more than 75% of the issued and
outstanding shares of the public company, the offer must be made for
all shares of the target which are not owned by the bidder. 

5.2 What conditions are usually attached to a public
takeover offer?

In Panama, buyers can make conditional offers. However, in the
context of public tender offers, the securities law requires committed
funding and the posting of a guarantee (for example cash or bond) to
cover the tender offer.

5.3 What are the current trends/market standards for
break fees in public M&A in your jurisdiction?

There is no market standard. The parties in an M&A transaction are
free to agree to any preferred break fees, if any.
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SECTION 5(b): Private M&A

5.4 What are the current trends with regard to
consideration mechanisms including the use of
locked box mechanisms, completion accounts, earn-
outs and escrow?

In Panama, the use of escrows is perhaps the only current trend with
regard to consideration mechanisms. Locked box mechanisms and
completion accounts are not commonly used.

5.5 What conditions are usually attached to a private
takeover offer?

There are no specific conditions, above and beyond the standard, that
are attached to a private takeover offer in Panama.

5.6 Is it common practice to provide for a foreign
governing law and/or jurisdiction in private M&A
share purchase agreements?

While valid and binding under Panama law, it is not common practice
to provide for a foreign governing law and/or jurisdiction in private
M&A share purchase agreements, except from certain larger transaction
involving a foreign purchaser.

5.7 How common is warranty and indemnity
insurance on private M&A transactions?

Warranty and indemnity insurance on private M&A transaction is not
common in Panama.

5.8 Discuss the exit environment in your jurisdiction,
including the market for IPOs, trade sales and sales
to financial sponsors.

From a legal perspective, the exit environment is quite flexible. Having
said this, in practice, it is not common to see exits in the form of IPOs,
trade sales or sales to financial sponsors. The typical exit strategy for
financial investors has been simple sale transactions. Given that the
growth of financial investors is fairly recent, we do not have sufficient
data to establish a trend with respect to exits for strategic or financial
investors. 

SECTION 6: Outlook 2018

6.1 What are your predictions for the next 12 months
in the M&A market and how do you expect legal
practice to respond?

Our prediction is for the M&A market to remain stable and even
increase slightly as compared to last year. Panama’s economy is expected
to continue to lead the region in growth, and that should ultimately
translate into continued M&A activity.
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SECTION 1: Market overview

1.1 What have been the key trends in the M&A
market in your jurisdiction over the past 12 months
and what have been the most active sectors?

Romania has witnessed the highest growth in Europe in the second
quarter of 2017, with one of the lowest unemployment rates, and
therefore with interesting prospects. The country also had a good year
on the M&A front due to positive macroeconomic developments and
favourable prospects that have made investors turn their attention to
Romania and become willing to invest in the local market.

Romania’s other competitive advantages lie in an economy that is
diversified and the good geographical position between the Balkan
states, Central Europe and the former USSR. Moreover, the wide anti-
corruption campaign and the public support it received has helped
improve the image of the country. 

In this context, the market was quite boisterous with transactions
driven by investors and investment funds already present on the
market, which wanted to strengthen their positions through organic
growth but also through new acquisitions. There were also some
notable new entrants. Additionally, an important role was played by
the generation of local entrepreneurs whose businesses are mature
enough and want to further expand or are interested in a total exit. 

Healthcare, energy, oil & gas, IT and real estate remain the most
attractive sectors for major investments, together with the continuing
consolidation in the banking sector.

1.2 What M&A deal flow has your market
experienced and how does this compare to previous
years?

The M&A market in Romania reached €3.8 billion in 2017, according
to public sources and disclosed transactions. Overall, adding all
transactions with undisclosed values, the total market reached between
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€4 billion and €4.6 billion, 15% higher than 2016. M&A activity
continued to grow in 2017 but more remarkable was that the number
of transactions reaching between €100 million and €500 million
reached 15, a record performance of the past 10 years.

Overall, there were 105 announced transactions in 2017, including
those whose value was not formally disclosed, 15% more than in 2016.
The energy sector was the busiest in terms of transactions, followed by
financial services, but increased dynamics were also seen in sectors such
as and TMT (technology, media and telecom), industry and healthcare
services. Investment funds were busier last year, with 13 acquisitions,
the biggest of which was the takeover of A&D Pharma by Penta
Investments.

1.3 Is your market driven by private or public M&A
transactions, or both? What are the dynamics
between the two?

The Romanian market is mostly driven by private deals, with public
investment or publicly-driven projects stalled by the Government.

1.4 Describe the relative influence of strategic and
financial investors on the M&A environment in your
market. 

In the deals conducted recently we have often seen competitive,
auction-like processes being organised by sellers to maximise profits or
minimise conditions precedent or subsequent being imposed by
purchasers. On this backdrop, the influence of strategic and financial
investors is quite balanced by the growing bargaining power (also

helped by professional consultants employed from a rather early stage)
of increasingly educated sellers.

SECTION 2: M&A structures

2.1 Please review some recent notable M&A
transactions in your market and outline any
interesting aspects in their structures and what they
mean for the market.

The largest transaction that has skewed the aggregate M&A data is the
€401 million acquisition of 13.6% of E-Distributie Muntenia and Enel
Energie Muntenia by Enel, following the conclusion of the
international arbitration regarding to the privatisation of Electrica
Muntenia Sud.

Among other significant transactions, we can include: 
• SABMiller’s sale of its beer business in Romania to Asahi Breweries

Europe, a transaction estimated €300 million and making part of a
global deal including SABMiller’s businesses in Romania, Czech
Republic, Slovak Republic, Poland and Hungary, with a value of
€7.3 billion;

• The acquisition of A&D Pharma by the private equity fund Penta
Investments was published at the end of 2017 and was the largest
transaction in the pharma retail and distribution sector (deal value
not officially announced);

• The transaction in which Banca Transilvania acquired Bancpost,
ERB Retail and ERB Leasing stands as the largest transaction in the
banking sector in recent years (deal value not officially announced);

• The takeover of Ecopack and Ecopaper by DS Smith (€208 million)
• The listing on the Bucharest Stock Exchange of telecom company
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Digi was the highest IPO made by a private company on the
Bucharest Stock Exchange (€193 million)

• The announced acquisition of the local subsidiary of Piraeus Bank
by JC Flowers investment fund, marking the first deal on the
Romanian banking market for the fund (deal value not officially
announced);

• The largest deal in the hotel industry that took place last year was
the acquisition by Revetas Capital and Cerberus of a hotel complex
including Radisson Blu and Park Inn hotels (over €165 million);

• The acquisition by Electrica of the shares held by Fondul
Proprietatea in Electrica Distributie Muntenia Nord, Distributie
Transilvania Sud, Distributie Transilvania Nord and Electrica
Furnizare (€165 million);

• The takeover of the Japanese car maker Takata Corporation by Key
Safety Systems involved Takata’s local facilities in Arad and Sibiu
(the transaction value of $1.58 billion globally)

• The association between Atterbury Europe and Iulius Holding, the
Iullius malls operator (value not officially disclosed);

• The acquisition by which Vitruvian Partners became one of the
shareholders of Bitdefender, the largest Romanian software provider,
by acquiring 30% stake into the company was the largest IT&C
transaction last year (Bitdefender’s value was set at over $600
million);

• The takeover of Hungarian operator Invitel Tavkozlesi by Digi
Hungary (€140 million);

• The agreement between Globalworth real estate investment
company and Griffin Premium for the acquisition of a majority
stake in the Polish company (value not officially notified);

• The announced acquisition by Chimcomplex SA Borzeşti of some

of Oltchim’s assets (€127 million); and
• The transaction by which OTP will take over Banca Romaneasca,

which awaits the NBR’s approval (value not officially announced).

2.2 What have been the most significant trends or
factors impacting deal structures?

We have seen a variety of deal structures being shaped and performed
in the M&A market, but most often parties elect locked box or debt
free-cash free purchase price mechanisms with holdback amounts,
sometimes held in escrow accounts for periods which generally may
range from six months to three years to cover potential events such as
tax provisions, major litigation outcome etc. Price adjustments are also
seen frequently, especially in case of targets acting in highly regulated
environments, where financial results depend to a significant extent on
a regulatory authority such as in the energy distribution or in the
pharma sector.

Other key factors or trends impacting deal structures include
frequent presence of material adverse change or events as well as merger
control filing provided as condition precedent (usually as a result of
regulatory requirements) but also a quite frequent expectation from
sellers to contractually treat VDR content as representing disclosed
information and to limit seller liability by buyer knowledge.
Negotiating various caps on seller’s liability has also become a frequent
trend on the market.
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SECTION 3: Legislation and policy changes 

3.1 Describe the key legislation and regulatory bodies
that govern M&A activity in your jurisdiction.

The key legislation governing M&A transactions is represented by:
• Law No. 287/2009 – the Civil Code (Codul Civil);
• Law No. 31/1990 – the Companies Law (Legea Societatilor);
• Law No. 21/1996 – the Competition Law (Legea Concurentei);
• Law No. 227/2015 – the Tax Code (Codul Fiscal).

Specifically, for public M&A transactions, Law No. 24/2017
concerning the issuers of financial instruments and market operations
(Legea nr. 24/2017 privind emitenţii de instrumente financiare şi
operaţiuni de piaţă) is applicable.

The main regulatory bodies governing M&A transactions are:
• The Competition Council (Consiliul Concurentei);
• The Supreme Council of State Defense (Consiliul Suprem de

Aparare a Tarii)
• The Financial Surveillance Authority (Autoritatea de Supraveghere

Financiara) – the supervisory authority regulating listed companies
and financial markets, supervising public takeover offers.

3.2 Have there been any recent changes to regulations
or regulators that may impact M&A transactions or
activity and what impact do you expect them to have?

The Romanian legal framework is aligned with the EU legal framework
and apart from constant changes in tax legislation, it has not suffered
significant changes in the last couple of years. 

3.3 Are there any rules, legislation or policy
frameworks under discussion that may impact M&A
in your jurisdiction in the near future? 

Apart from new amendments to tax legislation, no significant changes
of the actual legal framework impacting the M&A market are expected
in the foreseeable future.

SECTION 4: Market idiosyncrasies 

4.1 Please describe any common mistakes or
misconceptions that exist about the M&A market in
your jurisdiction.

Most issues usually arise from poor due diligence, where corporate and
intellectual property aspects tend to be overlooked. Furthermore, foreign
investors tend to impose on the local sellers agreements structured on the
common law standards. However, such agreements may contain legal
obligations which do not always have a correspondent in the Romanian
legal framework, generating misunderstandings which are in turn
translated into a cumbersome negotiation process.

It is therefore advisable to involve a legal counsel in the deal from
the earliest stages thereof, in order to avoid weaknesses and hidden
dangers of clauses which are common law-specific and which have no
correspondent under the Romanian legislation and also in order to
simplify the contract negotiation process.

The parties to an M&A transaction also tend to focus on the
payment mechanism and representations & warranties. Although these
are vital provisions of a sale-purchase agreement, due care is also
required in what the actions at closing and post-closing liabilities &
indemnifications are concerned.

Another particularity inherent to M&A transactions refers to the
Competition Council’s merger control as far as transactions subject to
notification to the Supreme Council of State Defence are concerned.
Although the legal provisions regulating the operations subject to
control from the Supreme Council of State Defence and the inherent
procedure have been introduced in 2011, the procedure is still unclear
and there are several contradictions within the legal provisions on this
matter. For example:
i. It is still not clear which operations are subject to control from the

Supreme Council of State Defence – all operations posing a risk to
the state security or only those operations subject to merger control
from the Competition Council; and 

ii. the procedure itself is obscure – what happens in case the Supreme
Council of State Defence does not issue the clearance within the
legal term for the issuance of the clearance from the Competition
Council). Furthermore, although the Competition Council is
bound to notify the Supreme Council of State Defence, in practice,
both authorities are notified at the same time.
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4.2 Are there frequently asked questions or often
overlooked areas from parties involved in an M&A
transaction?

Most questions related to M&A transactions come from foreign
investors and mainly target corporate and real estate aspects, which
have some specifics under the Romanian legal framework.

The most overlooked area concerns the seller’s intellectual property.
Due diligence in this respect tends to be at a very high level and
therefore fails to expose fundamental issues. This is usually inherent to
M&A transactions in the IT sector, where the seller does not always
own full intellectual property rights over the software it is developing
(intellectual property matters are also overlooked by business owners
and managers) and such issues usually arise shortly after the transaction
becomes public and the actual intellectual property owners begin to
make compensation claims.

4.3 What measures should be taken to best prepare
for your market’s idiosyncrasies?

Seeking local advice and involving a team of counsels (legal, financial
and tax advisors) as early as possible is mandatory for a successful
transaction. Thus, the inherent risks could be successfully mitigated
and the pitfalls and hidden dangers mentioned above could be
thoroughly assessed in order to meet the expectations and needs of the
parties involved.

SECTION 5(a): Public M&A

5.1 What are the key factors involved in obtaining
control of a public company in your jurisdiction?

A public company is deemed to be controlled, if either of the
following conditions is met:
a) An individual or a legal entity holds the majority of the voting

rights (50%+1); or
b) An individual or a legal entity holds the right to appoint or revoke

the majority of the administration, management or supervisory
bodies, being, at the same time, shareholder of said company; or

c) An individual or a legal entity is a shareholder and controls on its
own, based on an agreement concluded with other shareholder of
said company, the majority of the shareholders’ voting rights; or

d) An individual or a legal entity has the power to exercise or
effectively exercises a dominant influence or control.

5.2 What conditions are usually attached to a public
takeover offer?

The procedure inherent to a public takeover offer is regulated by Law
No. 24/2017 concerning the issuers of financial instruments and
market operations (Legea nr. 24/2017 privind emitenţii de
instrumente financiare şi operaţiuni de piaţă). A public takeover
offer is issued in order to acquire more than 33% of the voting rights
of the public company and is subject to prior approval by the Financial
Surveillance Authority (Autoritatea de Supraveghere Financiara).

Furthermore, depending on the specifics of the transaction, prior
clearance from the Competition Council (Consiliul Concurentei) may
be necessary.

5.3 What are the current trends/market standards for
break fees in public M&A in your jurisdiction?

Break fees in public M&As tend to have a different regime in Romania
depending on whether the deal is mandated by Government or
Government-owned companies or issuers as opposed to cases where the
client is a purely private entity. In the first category, break fees are usually
excluded from the outset by relevant tender documentation, while in the
second category such fees are generally subject to parties’ negotiation.

SECTION 5(b): Private M&A

5.4  What are the current trends with regard to
consideration mechanisms including the use of
locked box mechanisms, completion accounts, earn-
outs and escrow?

All consideration mechanisms above are common in M&A transactions
taking place in Romania. However, in specific sectors, locked box
mechanisms are increasingly used in the detriment of classic
mechanisms such as completion accounts, since post-closing
subsequent price adjustments are no longer needed, both parties have
the certainty of the transaction price and the negotiation process is
usually swifter.

Nevertheless, escrow and earn-outs (especially when there is a high
discrepancy between the seller’s and the buyer’s expectations in terms
of transaction price) are the most used consideration mechanism in the
Romanian M&A market.

5.5 What conditions are usually attached to a private
takeover offer?

Within the confines of the applicable legal provisions, the parties are
free to structure the M&A deal according to their best interests and to
choose the mechanisms they deem most appropriate, such process not
being regulated in any way (opposed to a public takeover offer).

However, depending on the specifics of the transaction, prior
clearance from the Competition Council (Consiliul Concurentei) may
be necessary.

5.6 Is it common practice to provide for a foreign
governing law and/or jurisdiction in private M&A
share purchase agreements?

Usually, in case the target company is incorporated and functioning
under the Romanian laws, the governing law is the Romanian law and
the competent courts for dispute resolution are the Romanian courts.
However, there are transactions where the parties provide a foreign
governing law which is applicable only for those parts of the agreement
where, according to the international private law provisions within the
Civil Code, the governance of the Romanian law is not mandatory
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(e.g., aspects inherent to a Romanian legal entity such as shareholders’
rights and obligations, functioning of the management bodies,
acquiring and losing the capacity of shareholder, legal entity’s liability
towards third parties, etc. are mandatorily governed by the Romanian
law).

Furthermore, in the recent years, appointing national or
international arbitral courts for dispute resolution became more and
more common in M&A deals, especially in more complex and higher
valued transactions, in order to avoid the usually long timeframes until
a final solution is awarded by the common courts of law and to ensure
that the matter is resolved by highly experienced individuals in complex
M&A transactions.

5.7 How common is warranty and indemnity
insurance on private M&A transactions?

Such insurance mechanisms are not widely used because of the usually
high costs imposed by the insurance companies. However, the classic
bank performance letters are widely used for warranting the obligations
undertaken by the parties and as the market is maturing and the
insurance companies are becoming more competitive in what such
specialised products are concerned, the use of such insurance
mechanism will definitely become more common.

5.8 Discuss the exit environment in your jurisdiction,
including the market for IPOs, trade sales and sales
to financial sponsors.

The local market is becoming increasingly active in transactions
involving exits, either via IPOs or otherwise, especially as local
businesses are evolving and, in some notable cases, expanding outside
the national borders. In the last years, the market has witnessed total
or partial exits from both initial founders and investment funds (one
of the biggest private equity funds in Romania received €1.1 billion
from exits in 2017). In the same trend, in 2018 another round of high-
profile exits is expected (e.g., a major player in the local
telecommunications industry is contemplating its exit, the value of the
transaction being estimated at around €100 million).

As far as IPOs are concerned, the market is starting to heat up, with
a round of high-profile listings on the Bucharest Stock Exchange in
2017 (the biggest player in the local telecommunications industry has
made the largest IPO to date for a private company – more than €200
million).

Furthermore, local companies are becoming more active in
expanding their business internationally by acquiring foreign
companies. For example, the Romanian National Company for the
Transport of Natural Gas manifested its interest in the acquisition of
the majority stake in Greece’s gas pipelines’ operator, as part of the
latter’s privatisation procedure.

SECTION 6: Outlook 2018

6.1 What are your predictions for the next 12 months
in the M&A market and how do you expect legal
practice to respond?

For 2018, we predict that M&A activity is going to continue at a steady
pace and even increase, driven by both European and non-European
buyers that need to expand into new markets and by Romania’s fast-
growing economy and relatively stable environment. On the backdrop
of a good 2017 from an M&A market perspective, with a strong rise
in deal numbers (13%) and values (by an impressive 63%) as compared
to the previous year, we expect major deals to continue to take place in
a variety of sectors such as energy and utilities, wholesale and retail,
finance and manufacturing and IT.

ROMANIA
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SECTION 1: Market overview

1.1 What have been the key trends in the M&A
market in your jurisdiction over the past 12 months
and what have been the most active sectors?

The M&A market in Spain over the past 12 months has experienced
a sharp increase that consolidates the upward trend initiated in previous
years. The robust economic environment and political stability have
helped boost this process, although conversely the political turmoil in
Catalonia has been the main concern.

The most active sectors in the M&A field during this period have
been real estate, technology and internet businesses

1.2 What M&A deal flow has your market
experienced and how does this compare to previous
years?

According to Transactional Track Record (TTR), 2,185 M&A
transactions have been reported during 2017 for an aggregate amount
of €113 billion. This represents an increase by 8.01% in the number
of transactions and by 44.22% in volume as compared to 2016.

1.3 Is your market driven by private or public M&A
transactions, or both? What are the dynamics
between the two?

The Spanish market is usually driven by both private and public M&A
transactions. Even though the public market has been at a standstill
over the last few years, 2017 has seen a substantial recovery with 25
IPOs and 48 share capital increases in public companies.

Spain
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1.4 Describe the relative influence of strategic and
financial investors on the M&A environment in your
market. 

In recent years, both strategic and financial investors have increased
their positions in the Spanish market and are key players in M&A
investment deals in Spain. It is frequent to see them join forces to
pursue large M&A transactions.

SECTION 2: M&A structures

2.1 Please review some recent notable M&A
transactions in your market and outline any
interesting aspects in their structures and what they
mean for the market.

Some of the most notable M&A transactions during 2017 are:
• The acquisition by Blackstone of 100% of HI Partners Holdco

Value Added from Banco Sabadell.

• The takeover bids for Abertis by Hochtief (ACS) and Atlantia.
• The acquisition of Banco Popular by Banco Santander.

The acquisition of Banco Popular by Banco Santander has been
especially relevant from a legal perspective as it was realised for the
symbolic price of €1 and is the first transaction carried out pursuant to
the single resolution mechanism approved by the European authorities.

2.2 What have been the most significant trends or
factors impacting deal structures?

The Spanish M&A market has become more and more sophisticated
and complex over the last few years. Not only new actors, but also more
complex deal structures and financing formulas have driven the main
transactions. This complexity obliges investors to seek high-skilled,
imaginative and versatile advisors who understand their needs and
design an ad-hoc, specific structure to protect their interests.

SECTION 3: Legislation and policy changes 

3.1 Describe the key legislation and regulatory bodies
that govern M&A activity in your jurisdiction.

Key legislation of M&A transactions in Spain are:
• Ley de Sociedades de Capital (the Corporate Enterprises Act or

CEA) 1/2010 of July 2;
• Ley de Modificaciones Estructurales (the Corporate Restructuring

Act or CRA) 3/2009 of April 3; and
• Ley del Impuesto sobre Sociedades (the Corporate Income Tax Act

or Cita) 4/2004 of March 5.
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Also, when strictly referring to public M&A activity:
• Ley del Mercado de Valores (the Securities Market Act or the SMA)

4/2015 of October 23; and
• Real Decreto sobre Régimen de las Ofertas Públicas de Adquisición

de Valores (the Royal Decree on the Public Acquisition of Securities
or the PAS) 1066/2007 of July 27.

The main regulatory bodies that govern M&A transactions are:
• The National Securities Market Commission (Comisión Nacional

del Mercado de Valores or CNMV); and
• The National Markets and Competition Commission (Comisión

Nacional de los Mercados y La Competencia or CNMC). 

3.2 Have there been any recent changes to regulations
or regulators that may impact M&A transactions or
activity and what impact do you expect them to have?

At the end of December 2017, in a royal decree the Spanish
Government approved the transposition into the Spanish legal system
of the regulations of Markets in Financial Instruments Directive II
(Mifid II), the European directive on markets in financial instruments
that seeks to make the European markets fairer, more competitive, and
less likely to collapse.

3.3 Are there any rules, legislation or policy
frameworks under discussion that may impact M&A
in your jurisdiction in the near future? 

The Spanish legislative body is currently highly atomised, with no
political party or political alliance holding a stable majority to pass
relevant legislative resolutions. We do not foresee major legal
modifications to be passed in the near future.

SECTION 4: Market idiosyncrasies 

4.1 Please describe any common mistakes or
misconceptions that exist about the M&A market in
your jurisdiction.

It is notable that most foreign investors tend to approach investments
in Spain from a common law perspective. This leads to some
misconceptions about alternatives for structuring or negotiating M&A
transactions in Spain. The best way to avoid potential inconsistencies
or ex-post weaknesses in a deal is to involve legal counsel at the earliest
stage possible. It is commendable that more and more foreign investors
in Spain tend to realize this and the need to seek proper advice during
the whole process.
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4.2 Are there frequently asked questions or often
overlooked areas from parties involved in an M&A
transaction?

From a strictly legal standpoint and without prejudice to the previous
comments about planning in Section 4.1, an overlooked area in
transactions in Spain concerns the formalities to be observed. Spanish
legal tradition is very formalistic and consequently not only the content
but also the formalities for documenting any transaction in Spain need
to be strictly observed. The consequences of not observing these
provisions rank from the imposition of fines to the potential nullity of
an agreement.

4.3 What measures should be taken to best prepare
for your market’s idiosyncrasies?

Based on the foregoing, seeking local legal advice and involving the
local counsel in all the phases of the deal (i.e. from the preliminary
negotiations until completion of the relevant post-closing formalities)
is crucial. Even if the transaction is not subject to Spanish Law, there
are certain mandatory legal provisions that will apply to any deal that
takes place in Spain.

SECTION 5(a): Public M&A

5.1 What are the key factors involved in obtaining
control of a public company in your jurisdiction?

a) Control of a listed company in Spain is deemed to take place in the
following scenarios:

i) direct or indirect acquisition of a percentage of voting rights
equal to, or in excess of 30%; or

ii) holding any interest carrying less than 30% of the voting rights
but appointing, within 24 months following the acquisition, a
number of directors which, together with those already
appointed by the bidder, if any, represent more than one-half of
the members of the board of directors.

b)Whenever a person gains control of a listed company according to
the parameters mentioned above, that person will be obliged to
launch a takeover bid for all the securities of the target at a price
that may be considered equitable.

c) Control of a listed company may be gained by any of the following
means:

i) Acquisition of securities that grant direct or indirect voting rights
in the company;

ii) Shareholders´ agreements; or
iii) Indirect or unexpected takeovers described in PAS.

d)Hostile bids are permitted.

5.2 What conditions are usually attached to a public
takeover offer?

The structure, content and procedure for formalising a public takeover
offer are regulated by Spanish Law. The most relevant conditions that
need to be observed are the following:
a) They may be placed in the form of acquisitions, share exchanges or

a combination of both;
b)The offer must ensure equal treatment of security holders that are

in the same position;
c) Collateral shall be provided to secure the obligations assumed in the

offer.
d)The manner in which the offer is filed, along with its content and

requirements, are ruled by PAS.
e) Submission of the offer is subject to prior authorisation of the

CNMV.
f ) The term to accept the offer is determined by the offeror. However,

it must be between 15 and 70 days.

5.3 What are the current trends/market standards for
break fees in public M&A in your jurisdiction?

Break fees are common in public M&A transactions in Spain.
However, they are governed by Spanish Law and specifically subject

to the following conditions:
a) They can only be agreed with the first offeror;
b)The break fee may not exceed an amount equivalent to 1% of the

total amount of the offer;
c) The break fee needs to be approved by the management body of the

target company;
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d)The financial advisors of the target need to pass a favourable report
on the break fee; and

e) The break fee needs to be explicitly detailed in the offer document.

SECTION 5(b): Private M&A

5.4 What are the current trends with regard to
consideration mechanisms including the use of
locked box mechanisms, completion accounts, earn-
outs and escrow?

As already mentioned, private M&A deals have become more and more
complex over the last few years. This process has led to a plethora of
different structures and especially of mechanisms to determine the price
of the transaction. Differences between sectors in this regard are also
increasing. Hence, it is difficult to determine general trends in the
whole M&A market.

In any event, earn-outs and escrows continue to be the most
recurrent mechanisms for buyers to secure part of their investment,
while locked box or completion account mechanisms are more
frequently seen in specific sectors such as M&A transactions related to
project companies.

5.5 What conditions are usually attached to a private
takeover offer?

As opposed to public takeover offers, private offers are not governed
by Spanish law and consequently the parties may choose the
mechanism they find most appropriate to initiate a negotiation. Based
on the foregoing, there is no formal or standard structure for private
takeover offers. It will vary on a case by case basis depending on
multiple factors such as the profile of the parties, the size of the
transaction, the urgency to close the deal or any other characteristics
of the transaction.

Nevertheless, when it comes to competitive tender processes, and
notwithstanding the preceding paragraph, some common features of
the process for launching a private takeover offer are:

Bidders are granted access to certain information and documentation
of the target to carry out a high level due diligence.

Bidders draft a tentative offer in the form of a head of terms, letter
of intent or any other similar document describing the main terms of
its offer (e.g. price and valuation of the target, price adjustment
mechanism, funding sources and/or guarantee for the offered price,
potential conditions precedent).

The bidder that has made the best offer is granted an exclusivity
period by the seller(s) to negotiate the terms of the transaction.

5.6 Is it common practice to provide for a foreign
governing law and/or jurisdiction in private M&A
share purchase agreements?

On the one hand, M&A transactions in Spain are seldom subject to a
foreign law. There are many reasons for this, such as the fact that
Spanish Law provides for a secure, balanced, fair and stable legal
environment that investors can completely rely on.

There are provisions of Spanish law, particularly those related to the
structure and governance of limited liability companies such as those
that most frequently constitute the target companies in M&A deals,
which are mandatory and cannot be waived by mutual consent of the
parties. Hence, submitting a deal to a foreign law could give rise to
various conflicts of laws disputes.

On the other hand, it is more frequent to submit M&A deals to a
foreign jurisdiction. In this case, it is particularly recurrent for a
transaction to be subject to arbitration and specifically to the
jurisdiction of international, unbiased, well reputed arbitrators. The
main reasons for this are to avoid the delays that Spanish Courts
experience nowadays and to ensure that the members of the Court who
will decide on the specific controversy are individuals with reputed
experience and long-term background on the particular subject matter.

5.7 How common is warranty and indemnity
insurance on private M&A transactions?

Warranty and indemnity insurance on private M&A transactions is
also gaining ground lately. Especially in cases where the sell side is
formed by an institutional investor that is looking for a clean exit, the
parties agree to insure any liability that could arise for the seller in
connection with the transaction.

This increasing trend is also driving insurance companies to offer
new, more specialised and price competitive products to the market.

5.8 Discuss the exit environment in your jurisdiction,
including the market for IPOs, trade sales and sales
to financial sponsors.

The robust economic environment and the strong dynamics that
currently characterise the M&A market in Spain have provided
liquidity and eased the exit environment, which is also positively
regarded by the market. The venture capital sector in particular has
experienced this process, along with institutional markets such as public
M&A or financial investors.

SECTION 6: Outlook 2018

6.1 What are your predictions for the next 12 months
in the M&A market and how do you expect legal
practice to respond?

We expect the growing trend initiated two years ago to continue in
2018 and even increase. Real estate, technological and also financial
sectors could be the most dynamic, following the trend of previous
years. 

The main indicators for these conclusions may be the predictions of
a stable political background during these years for the reasons
explained above, the consolidation of Spain as one of the strongest
economies in the Eurozone and the fact that Spanish companies have
gained interest for foreign investors due to the restructuring and
consolidation decisions adopted during the years of the crisis.
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SECTION 1: Market overview

1.1 What have been the key trends in the M&A
market in your jurisdiction over the past 12 months
and what have been the most active sectors?

Compared to 2016, a robust year for the M&A market in Taiwan,
M&A activities were relatively slow in 2017. However, there were still
some significant transactions in different sectors. While 2016 was
called “the technology M&A year”, the M&A activities in 2017
covered different industries. 
One of the notable transactions was the privatisation of TCC

International Holdings (TCCI – previously listed on the Hong Kong
Stock Exchange) by Taiwan Cement Corp through a scheme of
arrangement. For this privatisation, Taiwan Cement offered either cash
or its shares to the other shareholders of TCCI. Taiwan Cement’s
operation in China would then be fully reflected in its financial
performance as the result of the privatisation transaction. 
Another major transaction was in the energy sector. Three of

Taiwan’s major solar cell and module manufacturers, Gintech Energy
Corp, Neo Solar Power (NSP) and Solartech Energy announced in
2017 their plan to merge into one company and exit from the ‘foundry’
business model that they adopted, in order to form a solar flagship
company with a competitive edge on the global market and vertical
integration into the downstream solar system and power plant markets.
NSP will be the surviving company after it merges with the other two
companies, and the company after the merger will be renamed United
Renewable Energy Co (URE). The transaction is expected to close in
Q3 2018. With the blessing and capital support from the Taiwan
Government in URE, this merger is deemed the Taiwan government’s
substantial effort on assisting the Taiwan clean energy industry players,
in line with Taiwan’s energy policy to abandon nuclear power by 2025. 
As for the technology sector, in late 2017, Google announced the

signing of a definitive agreement with Taiwanese smartphone maker
HTC, to bolster its hardware business. Under the agreement, Google
will acquire a team of HTC employees, many of whom have worked
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on its Pixel smartphone. In return, HTC will receive $1.1 billion in
cash, and Google will also receive a non-exclusive license for HTC’s
intellectual property. 
As for the financial sector, with the Taiwan government’s “move

south” campaign, Taiwan’s financial institutions continued to expand
their M&A activities in offshore markets; for example, Cathay United
Bank and Cathay Life Insurance jointly acquired the Malaysian branch
of the Bank of Nova Scotia Berhad; while China Trust Financial
Holding Company invested in Thailand LH Financial Group Public
Company Limited. 

1.2 What M&A deal flow has your market
experienced and how does this compare to previous
years?

There were fewer M&A transactions in 2017 than in 2016 and the
total value of the transactions decreased a few billion dollars. According
to Bloomberg’s M&A Legal League Table Rankings, the total value of
announced transactions in 2016 was $23.8 billion with a deal count
of 241, while the total value of announced transactions in 2017 was
$17.13 billion, with a deal count of 202. 

1.3 Is your market driven by private or public M&A
transactions, or both? What are the dynamics
between the two?

Both private and public M&A transactions are the driving force of the
M&A market in Taiwan. While there were some notable public M&A

transactions in 2016 and 2017, there have been quite a few private
M&A transactions in the market as well. For example, there have been
several acquisitions in the media industry, such as system operators,
and small M&As for emerging technology companies. There were
fewer investments by PRC/PRC-invested companies in Taiwanese
companies through M&A due to the change of political climate and
the sensitive cross-strait situation.

1.4 Describe the relative influence of strategic and
financial investors on the M&A environment in your
market. 

Major M&A in Taiwan are mostly driven by strategic investors, such
as the Gintech-NSP- Solartech merger for the energy sector, Google’s
acquisition of R&D team of HTC, and privatisation of TCC
International Holdings by Taiwan Cement. Financial investors will
usually participate in M&As as co-investors or acquire a minority stake
of a company.

SECTION 2: M&A structures

2.1 Please review some recent notable M&A
transactions in your market and outline any
interesting aspects in their structures and what they
mean for the market.

The three-in-one merger of Gintech, NSP and Solartech Energy,
followed the traditional “merger” route under the M&A Act, whereby
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NSP will be the surviving company while Ginteck and Solartech will
dissolve on the merger record date. As all three companies are listed,
Ginteck and Solartech Energy will delist on the merger record date.
The privatisation of TCC International Holdings. is the first cross-

border delisting project in Taiwan with an option of offering different
considerations. The transaction is structured as a scheme of
arrangements under the Cayman Islands law, which is also not
common to see in the Taiwan market.

2.2 What have been the most significant trends or
factors impacting deal structures?

There have been several driving forces in the structuring of M&A deals
in Taiwan. For example, given that the newly amended M&A Act in
2016 allows more flexibility in terms of the form of the consideration
that an acquirer may offer to the shareholders of the target company,
it should be easier for an acquirer to achieve the purpose of acquiring
100% equity interest in a target company. Meanwhile, given the
sensitivity of PRC investments in Taiwan, acquirers and targets should
also be spending more time on structuring their transactions to meet
the local restrictions/requirements regarding PRC investment in
Taiwan, as well as their M&A goals. 
Furthermore, following the XPEC Incident, the authorities have

increased the financial burden on tender offerors and thus from now
on, a tender offeror of a public company may need to substantiate its
financial plan much earlier than before. Due to the XPEC Incident,
how to avoid a tender offer, to the extent possible, becomes one of the
considerations for proposed buyers of public companies when

structuring a public transaction. Nevertheless, we still saw a few tender
offers in 2017. 

SECTION 3: Legislation and policy changes

3.1 Describe the key legislation and regulatory bodies
that govern M&A activity in your jurisdiction.

The main statutes governing M&A activities in Taiwan are the M&A
Act, the Company Act, the Securities and Exchange Act and the Fair
Trade Act. In addition, under the Securities and Exchange Act, a set of
tender offer rules are prescribed to govern the tender offer of public
companies. Other statutes may also be relevant; for example, the Labor
Standards Act and the tax laws and regulations. 
The main regulatory body in charge of public M&A transactions is

the Securities Futures Bureau (SFB) of the Financial Supervisory
Commission (FSC), the government agency in charge of public
companies. The other relevant regulatory bodies include the Fair Trade
Commission (FTC), the authority in charge of anti-trust clearance,
and the Investment Commission (IC), the authority in charge of
reviewing foreign investments. If the target holds any special licence,
the authority in charge of such special licence may need to review the
transaction. 
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3.2 Have there been any recent changes to regulations
or regulators that may impact M&A transactions or
activity and what impact do you expect them to have?

The 2016 amended M&A Act offers more flexibility in terms of the
form of consideration that an acquirer is allowed to offer in statutory
M&A transactions, such as share exchange. It also reinstates the
possibility of structuring a triangular merger under the Taiwan legal
system. In 2016, we saw the two largest public M&A transactions
adopt the new cash-out share exchange to achieve the purpose of
acquiring 100% equity interest in a public company. Thus far, we have
yet come across a triangular merger.
Meanwhile, the tender offer rules were amended following the XPEC

Incident. According to the amended Regulations Governing Tender Offers
for Securities of Public Companies, a tender offeror is required to provide
documents to prove its ability to settle the consideration stated in the
tender offer. This means that a tender offeror may be required to have its
acquisition fund in place at a much earlier stage of the tender offer. 
Furthermore, the 2016 amendments to the Labor Standards Act

caused tremendous controversy. The authorities therefore amended the
Labor Standards Act again in January 2018, which will be implemented
in March 2018. The change of holiday schedule, overtime payment,
work days and work hours are key focuses of the authorities in
protecting employees. As a result, when conducting a due diligence on
the target company, the acquirer may need to pay more attention to
such areas and carefully evaluate the relevant regulatory risks and
contingent liabilities.

3.3 Are there any rules, legislation or policy
frameworks under discussion that may impact M&A
in your jurisdiction in the near future?

There are a few areas worth observing in this regard. First, with regard
to the media industry, the government and the private sector are
discussing whether to loosen the restrictions on government’s and
political parties’ investment in companies operating TV channels or
TV systems. Currently, the government and political parties are
prohibited from investing in any TV channels or TV systems. As a
result, many listed companies are prohibited from investing in such
companies, given that government-operated funds would often times
invest in listed companies by acquiring shares from the local market.
Meanwhile, PRC companies and PRC invested companies have been

eager to invest in companies in Taiwan, such as semiconductor
companies or online gaming companies. The current administration’s
position in this regard would determine whether and how such M&A
transactions could be structured and proceed.
The government is also contemplating significant amendments to

the Taiwan Company Act. Given that said Act may be amended to a
great extent, future M&A activities may be impacted by such
fundamental changes as well. However, the private sector has voiced
strong objection against such amendments, and thus it may take some
time for the government and the private sector to reach a consensus on
whether and how the Company Act should be amended.

Ken-Ying Tseng
Partner, Lee and Li, Attorneys-at-Law

Taipei, Taiwan
T: +886 2 2183 2179
F: +886 2 2713 3966
E: kenying@leeandli.com
W: www.leeandli.com

About the author
Ken-Ying Tseng currently heads Lee and Li’s M&A practice
group (non-financial sector). She received an LLM from
Harvard Law School. Having advised on various forms of
mergers and acquisitions, she is experienced in resolving both
legal and commercial issues. She has assisted many
multinational corporations, such as BASF, Henkel, Yahoo!,
AT&T, Arrow, Bureau Veritas, Aleees, DIC, Sony, Micrel, NTT
DoCoMo, Energy Absolute, Feima, Qualcomm and Olin, etc, in
their M&A activities.

Ken-Ying has been recognised as a Leading Lawyer in the
M&A field by IFLR 1000 from 2014 to 2016 and by Asialaw in
2013, 2014, 2016 and 2017.

Lihuei Mao
Partner, Lee and Li, Attorneys-At-Law

Taipei, Taiwan
T: +886 2 2183 2274
F: +886 2 2713 3966

E: lihueimao@leeandli.com
W: www.leeandli.com

About the author
Lihuei (Grace) Mao is a member of the Taiwan Bar Association
as well as the New York State Bar Association, and her
practice area includes corporate and investment, mergers and
acquisitions, securities law, anti-trust law and labour law. 

Mao has advised many venture capitals clients, PE funds
and international groups in different industries on investments
of different stages, from early-stage and complex mergers and
acquisitions to IPOs. Mao has extensive experience in advising
PRC companies in evaluating and structuring their investments
in Taiwan. Recently, she has been active in assisting foreign
investors investing in renewable energy projects in Taiwan. Mao
has been recognised as leading lawyer by Asialaw for many
years.



9 0 |  I F LR .COM |  M&A  R E PORT  2018

TAIWAN

SECTION 4: Market idiosyncrasies

4.1 Please describe any common mistakes or
misconceptions that exist about the M&A market in
your jurisdiction.

Information disclosure and insider trading are important and sensitive
areas for public companies. However, local management sometimes
underestimates their importance and fails to make the proper
disclosures. Large public M&A transactions, in many instances, crossed
the red line as regards insider trading and quite a few criminal
investigations have been launched. There have been many attempts to
manipulate the stock prices of listed companies in order to reap
improper gains. For example, with regard to the XPEC Incident, the
chairman of XPEC was accused of assisting others to drive up the stock
prices of XPEC via several avenues, including a proposed tender offer,
so that they could gain greater profits from selling XPEC’s shares on
the market during the tender offer period.

4.2 Are there frequently asked questions or often
overlooked areas from parties involved in an M&A
transaction?

Information disclosure is an area to which public companies need to
pay more attention when they plan M&A transactions. This would
involve the proper information to be disclosed, as well as proper timing
in disclosing certain information to the market. Most important of all,
before proper information disclosure, the insiders in a public company
should not trade any shares of the public company. Professional advice
should be sought regarding this issue.
Another area that parties to an M&A transaction should pay more

attention to is compliance with labour law requirements. As explained
above, the Labor Standards Act was amended at the end of 2017, and
the labour authorities have been strengthening the enforcement
measures to further protect the rights and benefits of employees.
Whether a target company is compliant with labour laws and whether
there is any relevant contingent liability should be carefully assessed
and ascertained. 

4.3 What measures should be taken to best prepare
for your market’s idiosyncrasies?

In Taiwan, M&A transactions are often subject to regulatory approvals,
such as foreign investment approvals or PRC investment approvals. For
those industries that are required to hold special license/permit, such
as banks, securities firms, insurance companies, and so on, the approval
from the competent authority of such industries, such as the FSC,
would need to be obtained in advance. Meanwhile, any M&A
transaction triggering the pre-closing antitrust filing threshold would
need to obtain antitrust clearance before closing. Given all these
requirements, whether and how regulatory approvals can be smoothly
obtained are issues critical to the completion of an M&A transaction
in Taiwan. As such, it would be advisable for the investors intending
to conduct an M&A transaction in Taiwan to seek professional
assistance in advance, in order to better understand the required
regulatory approvals and the application process involved.

SECTION 5(a): Public M&A

5.1 What are the key factors involved in obtaining
control of a public company in your jurisdiction?

Given that under the Taiwan Company Act, material decisions would
require the approval from shareholders holding two-thirds of the voting
shares of a company, in order to gain an absolute control of a public
company, an acquirer should aim to acquire or control at least 67% of
the shares in a public company. In practice, given that not all of the
shareholders attend shareholder meetings, to control the management
or operation of a listed company, sometimes it is sufficient for one
investor to control 30% to 40% of the voting rights in a listed
company. In sum, this would largely depend on the shareholding
structure of a particular listed company.

5.2 What conditions are usually attached to a public
takeover offer?

In local practice, the conditions of a tender offer usually include the
minimum and maximum number of shares that the shareholders of
the target company shall agree to tender during the tender offer period;
the tender offeror obtaining the required government approvals, if any
(such as antitrust clearance and foreign investment approval, for
example); and no occurrence of any material adverse event (subject to
the approval of the FSC).
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5.3 What are the current trends/market standards for
break fees in public M&A in your jurisdiction?

In terms of tender offers and other types of M&A transactions between
public companies, we have rarely seen break fee arrangements.

SECTION 5(b): Private M&A

5.4 What are the current trends with regard to
consideration mechanisms including the use of
locked box mechanisms, completion accounts, earn-
outs and escrow?

The large private M&A transactions often adopt a completion accounts
mechanism under which the purchase price is adjusted in accordance
with the post-closing audit of the financial status of the target company
as of the closing date. For transactions with a smaller value, it is more
common for the parties to adopt the locked-box mechanism. The earn-
out mechanism and escrow arrangements are commonly seen in private
M&A transactions. 

5.5 What conditions are usually attached to a private
takeover offer?

The customary closing conditions attached to a private takeover offer
usually include, among others, that the seller’s representations and
warranties remain true and correct; that the required government
approval (if any) has been obtained; that the required third party
consent (if any) has been obtained; that no material adverse event has
occurred; that no action or government order is seeking to deter or
enjoin the proposed M&A transaction; and that other commercial
arrangements required by the parties have been completed or achieved
(this would usually be structured based on the due diligence findings).

5.6 Is it common practice to provide for a foreign
governing law and/or jurisdiction in private M&A
share purchase agreements?

In the event that any party in a private M&A transaction belongs to a
foreign corporate group, such a party would normally require that the
transaction documents be governed by the law of the foreign country
where the headquarters of the foreign corporate group is located, and
that any dispute arising from the transaction documents be resolved
via the court of a foreign jurisdiction or an arbitration proceeding
conducted outside of Taiwan. Local parties would normally accept such
arrangements.

5.7 How common is warranty and indemnity
insurance on private M&A transactions?

Warranty and indemnity (W&I) insurance seems to be a better way
for the seller and buyer to allocate their respective risks in an M&A
transaction. Although we have seen the concept being discussed in local
M&A transactions, the actual implementation of such mechanism is
rare.

5.8 Discuss the exit environment in your jurisdiction,
including the market for IPOs, trade sales and sales
to financial sponsors.

The IPO market in Taiwan is generally perceived to serve the purpose
of fund-raising more than an exit, due to lock-up requirements,
minimum shareholding requirements, and legal requirements and
limitations for selling shares applied to major shareholders, directors
and supervisors. For the major shareholders of a public company that
wish to sell their shares to a potential buyer, a mandatory tender offer
may be triggered if more than 20% of the shareholding will be
transferred within 50 days. Consequently, major shareholders’ exit in
the open market may be treated as a trade sale. In recent years, due to
the low PE ratio of the Taiwan stock market and the strong
performance of other stock exchanges in Asia (such as Shanghai Stock
Exchange), the Taiwan IPO market has been slow, which is another
reason why major shareholders usually would not consider Taiwan IPO
market as way of exit as priority. 
On the other hand, trade sales or sales to financial sponsors have

always been a major route for exit. Other than highly regulated
industries (such as media or cable TV) or acquisitions involving PRC
funding, there should be no substantial hurdle for an exit, albeit that
the regulatory approval process may sometimes take long time. As for
the highly regulated industries and investment involving PRC funding,
the Taiwanese government has been criticised for the prolonged
regulatory approval process and lack of transparency in its decision-
making process. 

SECTION 6: Outlook 2018

6.1 What are your predictions for the next 12 months
in the M&A market and how do you expect legal
practice to respond?

Due to the sensitivity of the cross-strait relationship and the current
government administration’s conservative attitude toward PRC
investment in Taiwan, we do not expect major transactions involving
PRC funding taking place in Taiwan. However, it is anticipated that
there will be more inquiries regarding so-called VIE structures or other
alternative structures to achieve collaboration between PRC investors
and Taiwan companies.
Counsels will need to pay more attention in planning such cross-

border M&A activities in terms of coordinating the legal requirements
in different jurisdictions and, more importantly, whether and how the
various required government approvals can be obtained.
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SECTION 1: Market overview

1.1 What have been the key trends in the M&A
market in your jurisdiction over the past 12 months
and what have been the most active sectors?

The sector that has been most active in recent years is renewable energy.
This is due to the policy of the Thai government that has been driving
a shift from a reliance of fossil fuels towards renewable energy via
incentives and tax benefit schemes. 
Another sector that has become intensely active recently is tech start-

ups. The total amount of funding in 2017 (excluding initial coin
offerings – ICOs) was valued at over $100 million. In addition, we
have seen a number of large companies starting to set up their own
venture capital funds. This movement shows the growing realization
of the potential of tech start-ups in Thailand. 

1.2 What M&A deal flow has your market
experienced and how does this compare to previous
years?

2016 was considered a surge in M&A practice in Thailand with over
$10 billion in deal value, which was driven largely by the Big C
Supercenter acquisition. As for 2017, Thailand saw a declining number
in the total value of deals. The significant deals, including the
acquisition of KFC’s operations in Thailand, were still at lower total
value than the total value of deals in 2016. This might be a result of
the political uncertainty following the passing of His Majesty King
Bhumibol Adulyadej in late 2016. 

Thailand
Kudun Sukhumananda and Kom Vachiravarakarn, Kudun and Partners

www.kap.co.th
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1.3 Is your market driven by private or public M&A
transactions, or both? What are the dynamics
between the two?

The Thai M&A market is driven by private M&A transactions whereby
the target companies are mostly private companies but the acquirers
are a combination of both public and private companies.

1.4 Describe the relative influence of strategic and
financial investors on the M&A environment in your
market. 

2017 was the year of start-ups in Thailand. There were many financial
investors investing in start-ups, ranging from private equity firms,
venture capital firms and high net worth individuals. Some also
invested in pre-IPO companies or in IPOs as cornerstone investors.
The deals that involved strategic investors are more complicated in
terms of structure, tax and other economic conditions. 

SECTION 2: M&A structures

2.1 Please review some recent notable M&A
transactions in your market and outline any
interesting aspects in their structures and what they
mean for the market.

In public M&A transactions, where a listed company acquires another
business, the deal can be structured in a way that such listed company
can complete the transaction and expand its business successfully in

compliance with applicable laws but without going through regulatory
approvals. 

2.2 What have been the most significant trends or
factors impacting deal structures?

Tax and regulatory matters, in particular where a listed company is
involved. Most deals were structured to facilitate and ease regulatory
concerns. 

SECTION 3: Legislation and policy changes

3.1 Describe the key legislation and regulatory bodies
that govern M&A activity in your jurisdiction.

The primary legislation that governs private M&A transactions is the
Civil and Commercial Code of Thailand. The primary body is the
Department of Business Development, the Ministry of Commerce.
The key pieces of legislation governing public M&A transactions

are: (i) the Public Company Act BE 2535; (ii) the Securities and
Exchange Act BE 2535; (iii) the Notification of the Capital Markets
Supervisory Board Rules, Conditions and Procedures for the
Acquisition of Securities for Business Takeovers; and (iv) the
Notification of the board of governors of the stock exchange of
Thailand regarding Disclosure of Information and Other Acts of Listed
Companies Concerning the Acquisition and Disposition of Assets,
2004. The primary bodies are the Securities and Exchange
Commission, the take-over panel appointed by the Capital Market
Supervisory Board, and the Stock Exchange of Thailand. 

Kudun Sukhumananda
Partner, Kudun and Partners 

Bangkok, Thailand
T: +66 88 088 4288 
F: +66 02 838 1795
E: kudun.s@kap.co.th
W: www.kap.co.th

About the author
Kudun Sukhumananda’s principal areas of practice are capital
markets and securities, mergers and acquisitions, corporate,
and banking and financial services. He has extensive
experience in advising domestic and international clients on
international and domestic offerings of shares and debentures,
corporate mergers and acquisitions, investments, corporate
and debt restructuring, joint-ventures, and commercial
transactions, as well as real estate investment trusts and
infrastructure funds.

Kom Vachiravarakarn
Partner, Kudun and Partners 

Bangkok, Thailand 
T: +66 61 914 6653
F: +66 02 838 1795
E: kom.v@kap.co.th
W: www.kap.co.th

About the author
Kom Vachiravarakarn’s principal areas of practice are capital
markets, securities regulatory advice and mergers and
acquisitions. He has extensive experience in advising domestic
and international clients on international and domestic offerings
of shares, corporate mergers and acquisitions, investments,
corporate restructuring, joint-ventures, and commercial
transactions, as well as real estate investment trusts and
infrastructure funds.



9 4 |  I F LR .COM |  M&A  R E PORT  2018

THAILAND

3.2 Have there been any recent changes to regulations
or regulators that may impact M&A transactions or
activity and what impact do you expect them to have?

The new competition legislation, namely the Trade Competition Act
BE 2560 (2017) (the New Trade Competition Act), was recently issued
and came into effect on October 5 2017. The New Trade Competition
Act repealed and replaced the former legislation (i.e. the Trade
Competition Act BE 2542, 1999) in its entirety. One of the key areas
that the New Competition Act focuses on is the supervision of business
mergers and acquisitions that restrict trade competition or the merger
and acquisition of dominant business operators. In this respect, any
merger or acquisition that falls within the prescribed criteria would
require prior approval from the Trade Competition Committee. Even
though the procedure for seeking approval is clearly specified in the
Act, the criteria of the mergers and acquisitions that would require
approval has not been issued. In addition, the Trade Competition
Committee, which is the body responsible for the supervision of
compliance with the New Trade Competition Act, as well as the
issuance of secondary legislation, has not been formed. Therefore,
uncertainties regarding the directions of implementation and
enforcement of this law in the future still exist. 

3.3 Are there any rules, legislation or policy
frameworks under discussion that may impact M&A
in your jurisdiction in the near future? 

We are not aware of any legislation currently under discussion that may
impact M&A transactions in the near future.

SECTION 4: Market idiosyncrasies 

4.1 Please describe any common mistakes or
misconceptions that exist about the M&A market in
your jurisdiction.

There are no significant mistakes or misconceptions about the M&A
market in Thailand. However, the most overlooked area is the foreign
ownership limit, which we describe in detail in 4.2 below.

4.2 Are there frequently asked questions or often
overlooked areas from parties involved in an M&A
transaction?

The most frequently asked questions for inbound M&A are in regard
to the foreign ownership restrictions under Thai law. In Thailand,
foreign companies are prohibited from engaging in certain restricted
businesses. Accordingly, a foreign acquirer may be barred if the target
company is engaging in a restricted business and the acquisition of the
target company by such a foreign acquirer will render the target
company a foreign entity.
The main legislation governing the business of foreign entities is the

Foreign Business Act (FBA), which limits foreign participation in
certain financial business activities, including wholesale and retail,
brokerages or agents and any type of service activities (including
lending, leasing, and consultancy). The FBA limits foreign ownership
to 49.99% of shares in the target company conducting a restricted
business. Approval from the Ministry of Commerce is required prior
to conducting any such business. The target company may also apply
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for an investment promotion certificate from the Board of Investment
for certain promoted businesses to benefit from a relaxation of this
foreign ownership restriction.
Apart from the FBA, certain industries have specific regulations

which may have separate requirements on foreign shareholding. For
example, the laws governing commercial banking businesses or
insurance businesses stipulate a foreign shareholding limitation of 25%,
with certain exceptions. 
In addition, the Land Code of Thailand prohibits foreign entities

from owning land unless, among other things, an investment
promotion certificate is granted by the Board of Investment.

4.3 What measures should be taken to best prepare
for your market’s idiosyncrasies?

We believe Thailand’s market is still affected by the change of regulatory
measures, as a result of the current military government’s policies.
Therefore, investors should monitor the dynamics in changing of
legislation on a regular basis. Consultation with a legal advisor on the
current legal situation is also highly recommended. 

SECTION 5(a): Public M&A

5.1 What are the key factors involved in obtaining
control of a public company in your jurisdiction?

When obtaining control of a listed company, the most important factor
is in relation to the tender offer rules under the Securities and Exchange
Act (SEC Act) and the Notification of the Capital Market Supervisory
Board Rules, Conditions and Procedures for the Acquisition of
Securities for Business Takeovers (CMSB Notification). According to
the tender offer rules, if an acquirer obtains shares of any listed
company which constitute up to or more than 25%, 50% or 75% of
the total voting rights of such listed company, the acquirer will be
required to make a mandatory offer for all the securities of the listed
company. In the tender offer, an offered price must not be less than
the highest price paid for shares of such class by the acquirer during
the period of 90 days prior to the date on which the tender offer
document was submitted to the SEC. 
Another factor is foreign ownership restriction, as detailed under the

Foreign Business Act (FBA). Under the FBA, a foreigner is prohibited
from participating in certain businesses that fall within any of the
restricted categories under the FBA, including the catch-all category
“other services”. For this purpose, a “foreigner” includes a company
incorporated in Thailand that is majority-owned by foreign
individuals/companies. In order to comply with such foreign ownership
restrictions, a foreign acquirer may make a partial tender offer (PTO)
for less than 50% of the voting shares of the listed company. However,
this PTO structure may only work in a friendly acquisition, as it
requires approval from a shareholders’ meeting of the target company
supported by not less than 50% of the total votes of the shareholders
present at the meeting and having the right to vote. The approval of
the Office of the SEC is also required, and certain conditions provided
under the CMSB Notification need to be satisfied. 

5.2 What conditions are usually attached to a public
takeover offer?

A mandatory tender offer must be unconditional. However, pursuant
to the CMSB Notification, the acquirer is permitted to cancel the
tender offer upon the occurrence of one or more of the following
events: (i) the occurrence of an event, after submission of the tender
offer document to the SEC but within the tender offer period, which
causes, or may cause, severe damage to the status or to the assets of the
target company, which does not result from the acts of the acquirer or
any act for which the acquirer must be responsible; and (ii) any action
conducted by the target company after submission of the tender offer
document to the SEC but within the offer period, which causes, or
may cause, a significant decrease in its shares’ value, provided that these
events are stated clearly in the tender offer document. 
In a voluntary tender offer, in addition to the aforementioned

conditions provided under the CMSB Notification, it is common that
the acquirer includes a condition that the tender offer can be cancelled
if the number of shares tendered is less than the number of shares
specified by the acquirer. 
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5.3 What are the current trends/market standards for
break fees in public M&A in your jurisdiction?

A break-fee provision can be regarded as one of the main options for
deal protection. However, the most common mechanism is an
exclusivity arrangement. We note that break-fees are regarded as
liquidated damages in Thailand and may be reduced by the Thai court
if they are considered disproportionately high. 

SECTION 5(b): Private M&A

5.4 What are the current trends with regard to
consideration mechanisms including the use of
locked box mechanisms, completion accounts, earn-
outs and escrow?

Both locked box and completion accounts are the most common
consideration mechanisms for private M&A in Thailand. Neither of
them can be regarded as a dominant approach. In recent years, however,
we have noticed a slight increase in the use of locked box or even fixed
price consideration mechanisms, especially for individual sellers who
need to speed up negotiations and conclude their deals. 

5.5 What conditions are usually attached to a private
takeover offer?

Unlike with public M&A, there is no concept of taking over a private
company under Thai law. Therefore the private M&A must be carried
out through a share sale agreement containing terms and conditions as
mutually agreed by the parties. The share sale agreement shall contain
general conditions, including: (i) warranties given by the parties being
true and accurate; (ii) no occurrence of any event resulting in any
material adverse change; and (iii) necessary corporate approvals being
obtained. 

5.6 Is it common practice to provide for a foreign
governing law and/or jurisdiction in private M&A
share purchase agreements?

Yes. It is common to use the laws of a neutral jurisdiction as the
governing law in a private M&A share purchase agreement. 

5.7 How common is warranty and indemnity
insurance on private M&A transactions?

We rarely see this practice in Thailand.

5.8 Discuss the exit environment in your jurisdiction,
including the market for IPOs, trade sales and sales
to financial sponsors.

The most common exit strategy for the owner of a private business is
to seek a larger company to buy its business through an M&A
transaction. This is a win-win situation for the parties, where the seller
can easily cash out and, for the buyer, it a more efficient way to grow
its business than creating new products from scratch.

SECTION 6: Outlook 2018

6.1 What are your predictions for the next 12 months
in the M&A market and how do you expect the legal
practice to respond?

We believe Thailand’s prospects for 2018 will remain strong due to its
positive economic fundamentals. This results from a number of positive
factors, including the government’s Thailand 4.0 economic plan and
the continual integration of the ASEAN Economic Community. The
Thai economy should grow about 4% in 2018 according to the current
estimation of financial advisors and it is expected that the stock market
would still reach a new high, as it did during 2017. This should
promote both outbound and inbound investments. We therefore
expect to see active M&A transactions throughout 2018. 
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SECTION 1: Market overview

1.1 What have been the key trends in the M&A
market in your jurisdiction over the past 12 months
and what have been the most active sectors?

The Annual Turkish M&A Review 2017 by Deloitte reports that
around 298 transactions were realized in 2017 with a total value of
$10.3 billion. Leading sectors for the M&A market in 2017 were the
technology, internet and energy sectors. While the internet and
technology sectors hosted the deal activity in terms of deal number,
the energy sector was leading in terms of deal value. European investors
were the most active buyers and took part in 36 transactions and
represented 55% of the foreign investors’ annual deal volume.

1.2 What M&A deal flow has your market
experienced and how does this compare to previous
years?

M&A value increased significantly by 41% compared to 2016. The
total deal number reached an all-time high with an increase of 21%. 

1.3 Is your market driven by private or public M&A
transactions, or both? What are the dynamics
between the two?

The market has been dominated by private M&A transactions in 2017
similar to 2016. Fourteen privatisations at the total value of $700
million were completed in the energy, infrastructure, chemicals and
mining sectors, while private transactions had a total value of $9.6
billion. Privatisations corresponded to 7% of the total transaction
value. 

Turkey
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1.4 Describe the relative influence of strategic and
financial investors on the M&A environment in your
market. 

The Annual Turkish M&A Review 2017 by Deloitte reports that total
deal volume generated by financial investors stood at $2.6 billion,
private equity was involved in 20 acquisitions in 2017 corresponding
to $2.15 billion and 12 exits took place, mostly to strategic investors
in entertainment, manufacturing, food and beverage and education
sectors through sales to strategic or financial sponsors and public
offerings.

SECTION 2: M&A structures

2.1 Please review some recent notable M&A
transactions in your market and outline any
interesting aspects in their structures and what they
mean for the market.

The acquisition of Mersin Uluslararası Liman İşletmeciliği was one of
the most significant deals due to the deal value and the fact that it was
the largest financial investor transaction of the year in Turkey.

2.2 What have been the most significant trends or
factors impacting deal structures?

IPOs are expected to increase significantly in 2018. Additionally, locked
box and earn-out mechanisms are common in M&A transactions
where buyers are cautious. 

TURKEY
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SECTION 3: Legislation and policy changes 

3.1 Describe the key legislation and regulatory bodies
that govern M&A activity in your jurisdiction.

The key legislation governing M&A activity is the Turkish Commercial
Code No. 6102, published in the Official Gazette dated February 14
2011 and numbered 27846 (Turkish Commercial Code) for privately
held companies; and the Capital Markets Law numbered 6362,
published in the Official Gazette dated December 30 2012 and
numbered 28513 (Capital Markets Law) for the public companies. 

The Law on Protection of Competition No. 4054, published in the
Official Gazette dated December 13 1994 and numbered 22140 also
governs certain M&A transactions depending on volume of
transactions and the dominance of the parties involved. Accordingly,
certain transactions regulated under the Communique on Mergers and
Acquisitions are subject to the clearance of the Turkish Competition
Authority No. 2010/4. 

In this regard, depending on the sector involved in the transactions,
approvals of different regulatory bodies would be required. 

3.2 Have there been any recent changes to regulations
or regulators that may impact M&A transactions or
activity and what impact do you expect them to have?

Capital markets regulation concerning crowd funding is legislated in
2017. Such alternative financing method is expected to activate the
market for start-ups. 

3.3 Are there any rules, legislation or policy
frameworks under discussion that may impact M&A
in your jurisdiction in the near future? 

An amendment concerning the Law on Enforcement and Bankruptcy
No. 2004 is expected to be introduced in 2018 with respect to
bankruptcy and debt restructuring (konkordato) procedures.
Additionally, various incentive packages for investors are expected to
be granted similar to recent years.

SECTION 4: Market idiosyncrasies 

4.1 Please describe any common mistakes or
misconceptions that exist about the M&A market in
your jurisdiction.

The discrepancies between common law and civil law give rise to
various misconceptions in the Turkish M&A market. The use of some
boiler plate provisions of Turkish law (such as good faith and fair
dealing, frustration or force majeure) in an English law governed
agreement creates problems of interpretation.
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4.2 Are there frequently asked questions or often
overlooked areas from parties involved in an M&A
transaction?

Usually, dispute resolution is overlooked during the negotiation of
deals. Consequently, in the event of a dispute between the parties, the
delay in the decision-making process of the courts causes parties to face
additional financial losses. 

Competition requirements and administrative requirements, such as
workplace opening and operating licence and additional benefits
granted to employees of target companies, are usually overlooked. 

4.3 What measures should be taken to best prepare
for your market’s idiosyncrasies?

The abovementioned idiosyncrasies may be handled through obtaining
well-experienced legal consultancy services. 

Choice of arbitration as a means of dispute resolution between
parties may be suggested in order to resolve such disputes diligently
and eliminate the risk of financial losses arising from disputes. 

Turkish legislation allows international arbitration in the event that
the dispute involves a foreign element (such as having the business
places or habitual residences in different states, or one of the parties
having a foreign shareholder bringing foreign investment or the
disputed contractual relationship creates a flow of investment from one
country to another). Turkey is party to the New York Convention and
foreign arbitral awards are enforceable in Turkey in accordance with
the New York Convention. As regards the enforcement procedure,
Turkey is an arbitration-friendly country.

SECTION 5(a): Public M&A

5.1 What are the key factors involved in obtaining
control of a public company in your jurisdiction?

The main legislative text governing public companies is the Capital
Markets Law. According to the Capital Markets Law, public companies
which either have more than 500 shareholders or are publicly traded
are joint stock companies. 

Pursuant to Article 12 of the Communiqué on Takeover Bids No.
II-26.1, published in the Official Gazette no 28891 dated January 23
2014 (Communiqué on Takeover Bids) issued by the Capital Markets
Board, control is defined as holding either or both of: over 50% of the
voting rights of a corporation directly or indirectly; and/or privileged
shares enabling their holder to appoint the simple majority of the
members of the board of directors or to nominate such majority of
directors in the general assembly meeting.

5.2 What conditions are usually attached to a public
takeover offer?

Pursuant to Article 11(4) of the Communiqué on Takeover Bids, a
mandatory takeover bid cannot be subject to any conditions. However,
under Article 20 of the Communiqué on Takeover Bid, a voluntary
takeover bid may be submitted for all or some of shares of a publicly
held corporation. If a voluntary takeover bid is submitted for some of

the shares and the number of shares covered by the demands for
participation in the takeover bid is greater than the number of shares
covered by the takeover bid, then the voluntary takeover bid process is
conducted in accordance to a pro rata distribution method; in order
to eliminate any inequality between the demanding shareholders. Since
the form to be submitted to the Capital Markets Board requires the
bidder to submit information on the conditions of a bid, it is implied
that certain restrictions may be imposed on voluntary takeover bids
upon the approval of the Capital Markets Board. 

Furthermore, under the Communiqué on Material Events
Disclosure No. II-15.1 published in the Official Gazette dated January
23 2014 and numbered 28891, tender offers and public takeovers are
subject to certain disclosure requirements. 

It is also noteworthy that following the enactment of Law No. 6728,
a 10% threshold has been determined for purposes of defining a related
party with regards to transfer pricing requirements. In the meantime,
the threshold for the rate of shareholding that can be subject to buyback
by a company with regards to its own shares is 10%, under the Turkish
Commercial Code. 

5.3 What are the current trends/market standards for
break fees in public M&A in your jurisdiction?

There is no specific regulation as per break fees under the capital markets
legislation. Therefore, the Turkish Code of Obligations, numbered 6098
published in the Official Gazette dated February 4 2011 and numbered
27836 (TCO), will be applicable. There is no restriction with regards to
a break fees under the TCO between merchants. 
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Especially in private deals, where the target is sold by means of a
tender, break fees are frequently used for violation of exclusivity or lack
of closing, for instance unsuccessful tenders. However, break fees are
not very commonly seen for public M&A deals. 

SECTION 5(b): Private M&A

5.4 What are the current trends with regard to
consideration mechanisms including the use of
locked box mechanisms, completion accounts, earn-
outs and escrow?

As per the Turkish private M&A markets, purchase price adjustments
have been the most popular mechanism for pricing and payment. 

Recently, the locked box mechanism was offered by a greater number
of sellers, where a correspondingly increasing number of buyers
accepted such alternative consideration mechanism.

On the other hand, the earn-out method was not as commonly
resorted to as the aforementioned and used generally for partial share
acquisitions where one of the parties maintains its presence in the
target. 

Finally, an escrow mechanism has been seldom come across in the
Turkish M&A market, since Turkish banks are not very enthusiastic
about the application of such a mechanism and its facilitation.

5.5 What conditions are usually attached to a private
takeover offer?

The most used conditions precedents for a private takeover offer are
regulatory authority clearances and approvals from regulatory
authorities. Among these clearances and approvals, the most ubiquitous
condition precedent is merger clearance to from the Turkish
Competition Authority. There might also be regulatory authority
clearances required from other regulatory authorities, such as the
Energy Market Regulatory Authority and Information and
Communication Technologies Authority designated as conditions
precedent depending of the activities of the target companies.

Another often used type of condition precedent is the approval or
consent of third parties, where a change of control clause requires such
approval or consent, with regard to the contracts, where the buyer will
become a party. In relation to such consent / approval, if the target
company holds certain licences or permits, such as an electricity
distribution licence, approval must be obtained for certain changes in
the shareholding structure of the licence-holder target company.

Among other examples of conditions precedents are the resignation
of the current board structure of the target and its replacement with
new members appointed by the buyer; undertakings with regard to the
post-signing and pre-closing interim period; disclosure of transactions
out of ordinary course of business during such interim period; transfer
of loan agreements and the security agreements in connection with
such loans; exclusivity and break fee with regard to such exclusivity and
non-occurrence of material adverse events.

5.6 Is it common practice to provide for a foreign
governing law and/or jurisdiction in private M&A
share purchase agreements?

Under Turkish law, parties to an agreement with a foreign element can
choose the governing law for the agreement. Choice of Turkish law as
governing law for Turkish target companies is general market practice.
However, during the recent years, it has been more frequently seen that
a foreign, non-Turkish, jurisdiction was designated as the governing
law in order to eliminate the difficulties of recognition and
enforceability of court decisions. In addition, arbitration became more
preferable as the means of dispute resolution, including both
international commercial arbitration, such as ICC and Uncitral
arbitration, and arbitration by the recently established Istanbul
Arbitration Centre.

5.7 How common is warranty and indemnity
insurance on private M&A transactions?

Professional liability insurance and director’s and officer’s liability
insurance is available under the Turkish Commercial Code. However,
warranty and indemnity (W&I) insurance is not available under
Turkish law.

5.8 Discuss the exit environment in your jurisdiction,
including the market for IPOs, trade sales and sales
to financial sponsors.

IPOs are the most common exit strategy foreseen for the transactions
in which financial investors are involved. Additionally, option
agreements are common. However, enforceability of option agreements
under Turkish law is quite questionable. 

SECTION 6: Outlook 2018

6.1 What are your predictions for the next 12 months
in the M&A market and how do you expect legal
practice to respond?

Almost 20 public offerings are expected to be realised in 2018. The
privatisation of Eskişehir coal reserve field and renewable energy
resource projects are likely to bring significant activity to the energy
sector in 2018. Additionally, 14 sugar refineries are expected to be
privatised. 
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SECTION 1: Market overview

1.1 What have been the key trends in the M&A
market in your jurisdiction over the past 12 months
and what have been the most active sectors?

Brexit continues to shape the UK M&A market with the depressed
value of sterling helping to drive international interest. Despite
uncertainty surrounding Brexit, the UK was the most targeted country
for inbound investment in Europe in 2017, indicating that, in addition
to favourable currency terms, buyers remain optimistic about UK
assets. In addition, UK based companies seeking to minimize their
Brexit risk have resulted in an increase in UK originated bids,
particularly in the US where UK companies were the top acquirers of
US targets, by both deal value and number in the first three months
of 2017. 
Whilst US/UK deal flow remains generally strong in 2017, with the

US remaining the originator for a large proportion of in-bound
investment to the UK and the principle market for outbound UK
M&A, there has been a more cautious approach taken by US investors
who are still trying to understand the impact of recent domestic tax
reforms and perceived political uncertainty in continental Europe.
2017 has also seen a substantial fall in in-bound Chinese M&A in
Europe and the UK following attempts by Beijing to curb levels of
outbound investment, combined with some political concern in
Europe about the level of foreign investment in strategic sectors of the
economy.
The technology, media and telecommunications sector remains one

of the most active sectors for UK M&A in 2017, reflecting the
continued strategic importance for companies to acquire data assets
and benefit from digital innovation to enhance their business offering.
In addition, the energy, mining and utilities sector has also been highly
active in 2017, in part due to strengthening energy and commodity
prices from a period of sustained weakness.
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1.2 What M&A deal flow has your market
experienced and how does this compare to previous
years?

UK M&A was resilient in 2017, with 3,458 deals worth £233.9 billion
($325 billion) compared with 3,016 deals worth £306.9 billion in 2016.
Although deal value was lower compared to 2016, deal volume was
noticeably higher, reflecting a general shift away from large transactions
in the private M&A space to more numerous mid-market deals.

1.3 Is your market driven by private or public M&A
transactions, or both? What are the dynamics
between the two?

Both public and private M&A play an important role in the UK market.
Private M&A deals typically constitute the bulk of UK target deals by

volume with approximately 3,331 announced deals worth roughly
£116.2 billion in 2017, compared with approximately 113 public M&A
deals worth roughly £113.9 billion. Whilst the volume and value of
public M&A deals in 2017 was down on 2016, the number of deals with
a value of £1 billion or more was significantly higher. 

1.4 Describe the relative influence of strategic and
financial investors on the M&A environment in your
market. 

Financial investors continue to be prominent in the UK M&A market,
with an appetite for transactions driven by sterling’s continued
weakness, relatively low interest rates and record levels of unspent
capital commitments. In this context, sponsors have been facing a
highly competitive and seller friendly market. 
Strategic investors remain active in the UK M&A market as they
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look to diversify in the face of political and regulatory uncertainty. In
certain cases, strategic investors are adopting more aggressive positions
in transactions which are more commonly associated with financial
investors. 

SECTION 2: M&A structures

2.1 Please review some recent notable M&A
transactions in your market and outline any
interesting aspects in their structures and what they
mean for the market.

The acquisitions by a consortium comprising Macquarie Group, QIA,
China Investment Corporation, Allianz Capital, Hermes Investment
Management, Dalmore Capital and Amber Infrastructure of a 61%
stake in National Grid’s gas distribution business reflects renewed
enthusiasm for energy, mining and utilities assets. The investment also
attracted considerable media and political interest, suggesting there will
be continued political scrutiny and potentially action in relation to
investments in strategic assets.
The recent sale by General Motors of its Opel and Vauxhall

businesses and its GM Financial European operations to PSA Group
is illustrative of a trend of US corporates re-focusing on domestic
consolidation and rationalization of their investments and operations
overseas.

2.2 What have been the most significant trends or
factors impacting deal structures?

Both financial sponsors and strategic buyers use a variety of methods
to structure and finance acquisitions. The nature of the financing used
will, to a large extent, depend on the sort of transaction that the buyer
is entering into (for example, the acquisition of control or a minority
interest), as well as its ability to draw on its own reserves to finance the
deal. 
As noted above, financial sponsors are increasingly faced with a

competitive seller-friendly market and have started to adopt different
approaches to structuring their acquisitions such as entering into club
deals, making more minority investments and are showing an
increasing willingness to commit higher levels of equity in the pursuit
of better returns.

SECTION 3: Legislation and policy changes 

3.1 Describe the key legislation and regulatory bodies
that govern M&A activity in your jurisdiction.

The Companies Act 2006 applies to public and private companies
registered in the UK. The Companies Act does not govern M&A
activity directly but its requirements do dictate the way that deals
involving UK companies are structured.
The acquisition of private companies is generally a matter of

negotiation between the buyer and seller and no regulated offer process
is required. In non-regulated industries (i.e. other than financial
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services, telecoms, media etc.), deals are not typically subject to input
from regulatory bodies, save for competition matters.
Public acquisitions are governed by the City Code on Takeovers and

Mergers (the Takeover Code), as administered by the Panel on
Takeovers and Mergers.

3.2 Have there been any recent changes to regulations
or regulators that may impact M&A transactions or
activity and what impact do you expect them to have?

The regulatory environment for UK M&A remains relatively stable,
although regulatory aspects are often at the forefront of bids in certain
sectors such as the financial services or energy and utilities sectors.

3.3 Are there any rules, legislation or policy
frameworks under discussion that may impact M&A
in your jurisdiction in the near future? 

Historically, the UK Government has not intervened in non-domestic
takeovers. However, in 2017 the Government proposed new laws
aimed at increasing its power to intervene formally in acquisitions of
certain strategic assets (e.g. those related to advanced technology, critical
infrastructure and/or military application) on national security
grounds.
In addition, the UK Takeover Panel has updated its rules on public

takeovers to require bidders to: (i) make clear their intentions regarding
the target’s employees, headquarters and research and development

functions at the outset of the bid process; and (ii) disclose publicly 12
months after a bid has completed whether they adhered to those
intention statements or departed from them. 

SECTION 4: Market idiosyncrasies

4.1 Please describe any common mistakes or
misconceptions that exist about the M&A market in
your jurisdiction.

UK businesses are principally acquired by way of a share purchase (i.e.
purchasing shares of the target company) or an asset purchase (i.e.
purchasing individual assets of the target company). Unlike many
European jurisdictions, it is not possible to implement a transfer of a
going concern by the operation of law so parties have to individually
identify and transfer appropriate assets and liabilities. In addition, as a
matter of UK domestic law, mergers by absorption (where one of the
bidders or the target ceases to exist as a result) are generally not available
as a structure for M&A transactions between private UK companies.
Such transaction structures are only possible where there is a
combination of a UK private company with a company incorporated
in the European Economic Area, however the use of such structures is
not common in practice. 
In comparison to many other jurisdictions, the UK has a relatively

liberal overseas investment restrictions regime, although as noted above,
this position may be changing to an extent in light of political pressure.
The UK has a voluntary merger control regime which means that

there is no formal obligation for the notification of mergers in the UK.
That said, in reality, many transactions are notified to the Competition
and Markets Authority (CMA) to avoid any potential disruption
caused by intervention or enforcement. If a transaction has a EU nexus,
formal notification will need to be made to the European Commission
following the signing and announcement of the transaction.

4.2 Are there frequently asked questions or often
overlooked areas from parties involved in an M&A
transaction?

See above.

4.3 What measures should be taken to best prepare
for your market’s idiosyncrasies?

Obtaining a detailed understanding of both the relevant legal markets
and applicable regulatory frameworks through early engagement with
legal and financial advisors are highly important along with careful
transaction structuring. In particular, any investor considering a public
company target should take urgent legal advice before taking any steps,
as the operation of the Takeover Code may be unfamiliar to many
overseas investors.
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SECTION 5(a): Public M&A

5.1 What are the key factors involved in obtaining
control of a public company in your jurisdiction?

A bidder may obtain control of a target company by launching a
voluntary offer to target shareholders (in which case it must secure
acceptances in respect of at least a simple majority of the target’s voting
rights to succeed) or by means of a court-sanctioned scheme of
arrangement under Part 26 of the UK Companies Act 2006 (which
requires the approval of a majority in number, representing 75% in
value, of target shareholders who vote at the relevant meeting, but
allows the bidder to acquire 100% of the target’s shares in a single step).
Stake-building in support of an offer is possible but will set a floor price
for the offer. Additionally, if the bidder and its concert parties acquire
shares carrying in aggregate 30% or more of the target’s voting rights,
this triggers a requirement to make a mandatory offer at the highest
price paid by the bidder and its concert parties in the 12 months
preceding the bid. Unlike a voluntary offer, a mandatory offer can be
conditional only on the bidder securing acceptances in respect of a
simple majority of the target’s voting rights (including existing holdings
of the bidder and its concert parties).

5.2 What conditions are usually attached to a public
takeover offer?

A takeover offer will usually be subject to an extensive set of conditions
including: securing acceptances carrying more than 50% of the voting
rights in the target, antitrust and regulatory approvals, bidder’s
shareholder approvals, listing of consideration shares (where
appropriate), as well as conditions dealing with the state of the target’s
business. However, the UK Takeover Code permits a bidder to invoke
a condition to cause an offer to lapse only where the circumstances
giving rise to the right to invoke the condition are of material
significance to the bidder in the context of the bid. The UK Takeover
Panel applies a high threshold and, consequently, it is rare for a bidder
in a UK bid to rely on any conditions other than the acceptance
condition or conditions relating to material regulatory clearances. A
bid cannot be subject to a financing condition or to conditions that
depend on the subjective judgement of the bidder. On occasion, a
bidder will announce a firm intention to bid on a pre-conditional basis,
where posting of the bid document is suspended pending satisfaction
of stated pre-conditions, often material antitrust conditions where it is
anticipated that these will involve protracted processes.

5.3 What are the current trends/market standards for
break fees in public M&A in your jurisdiction?

In public takeover offers, break fees (where the target pays the
prospective buyer) and all other forms of deal protection which impose
obligations on a target in the UK are subject to a general prohibition
under the Takeover Code whereas reverse break fees (where the
prospective buyer pays the target) are not prohibited. 2017 saw six firm
offers in which a bidder agreed a reverse break fee, up from just one in
2016.
If the bidder is a UK public company and subject to the UK Listing

Rules and the total value of the reverse break fee(s) exceeds 1% of the

market capitalisation of the bidder, the bidder’s directors will need to
treat the reverse break fee as a material transaction (which amongst
other things, requires shareholder approval). If the bidder controls more
than 10% of the target, a reverse break fee may also constitute a related
party transaction for the purposes of the UK Listing Rules. If such a
bidder already has an equity interest in the target they must also be
conscious of related party transaction issues.
2017 also saw the first example since 2013 of a shareholder agreeing

to pay a form of break fee to a bidder (Eurovestech plc).

SECTION 5(b): Private M&A

5.4 What are the current trends with regard to
consideration mechanisms including the use of
locked box mechanisms, completion accounts, earn-
outs and escrow?

Roughly half of all private transactions contain a locked box
mechanism. This trend reflects the continuing seller friendly nature of
the M&A market and the high levels of deal activity involving financial
sponsors. Completion accounts are relatively common in trade deals
or where business carve outs make it more difficult to accurately define
the box. Deals which include some element of contingent consideration
tend to be sector specific (for example, pharmaceuticals) or be in
circumstances where the parties were unable to reconcile differing
financial projections for the target business.

5.5 What conditions are usually attached to a private
takeover offer?

The conditions to closing included in a purchase agreement will
generally vary based on the circumstances of each transaction. In UK
deals, these conditions generally tend to focus on regulatory and anti-
trust clearances, however US acquirers in the UK market sometimes
request additional conditions such as a requirement for the seller’s
warranties to be materially accurate at closing, absence of material
breaches of the seller’s covenants, absence of material adverse change
and completion of a marketing period to obtain financing and
regulatory and anti-trust clearances. Whilst such US-style conditions
are seen in certain UK M&A transactions, they are not common and
the competitive nature of sale processes has resulted in a decline in the
number of conditions being sought by prospective buyers, even
amongst US financial sponsors.

5.6 Is it common practice to provide for a foreign
governing law and/or jurisdiction in private M&A
share purchase agreements?

Generally, purchase agreements relating to UK assets will be governed
by English law and subject to the jurisdiction of the English courts.
For many global transactions, English law is widely perceived as
consistent, impartial and commercial so purchase agreements relating
to non-UK based companies and assets will commonly also be
governed by English law and subject to the jurisdiction of the English
courts, particularly where there is a nexus with Eastern Europe, the
Middle East, certain parts of Asia or Commonwealth jurisdictions. In
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some circumstances, however, purchase agreements may be governed
by the laws and courts of another jurisdiction, such as New York or
France.

5.7 How common is warranty and indemnity
insurance on private M&A transactions?

The use of warranty and indemnity (W&I) insurance policies in UK
transactions has become increasingly popular in recent years,
particularly in connection with sales by financial sponsors. The rise has
been driven by falling premiums and increasing flexibility of the
insurance products available, in particular a broadening of the type and
scope of cover being offered (e.g. zero recourse policies are now
commonly available to sellers).

5.8 Discuss the exit environment in your jurisdiction,
including the market for IPOs, trade sales and sales
to financial sponsors.

The factors and limitations which influence the choice and timing of
a financial sponsor’s exit strategy in the UK are common to most
jurisdictions.
In the context of increasing competition amongst financial sponsors,

many sponsors are taking the opportunity to exit portfolio companies
through auction sales in a strong seller friendly market. Typically, these
will be secondary and tertiary buyouts, although sales to corporates are
not uncommon. A number of sponsors are expressing caution that
increased market volatility and the possibility of higher interest rates
in 2018 may cause such elevated valuations to plateau in 2018.

SECTION 6: Outlook 2018 

6.1 What are your predictions for the next 12 months
in the M&A market and how do you expect legal
practice to respond?

UK M&A remained resilient in 2017, despite a level of political and
economic uncertainty. Investors and advisors remain hopeful that UK
investment activity will remain robust and even accelerate in 2018 as
China starts to re-assert itself on the global M&A stage and the political
climate in the UK, Europe and the US begins to stabilise. It is likely
that highly competitive auction processes will continue to define the
M&A market as both strategic and financial investors alike look to
spend high levels of cash reserves and capital commitments, although
some advisors suspect that high valuations may start to cool during
2018. 
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SECTION 1: Market overview

1.1 What have been the key trends in the M&A
market in your jurisdiction over the past 12 months
and what have been the most active sectors?

Record levels of capital held by financial sponsors and strategic
acquirers looking to offset low growth prospects prompted fierce
competition in 2017 for quality assets, forcing buyers to offer higher
premiums. 

Buyer enthusiasm has also resulted in more seller-favourable deal
terms. Deal structures that originated with private equity (PE) sellers,
involving limited or no post-closing indemnification and the use of
representations and warranties insurance (RWI) as the primary source
of post-closing recourse for buyers, have become commonplace in
private deals in recent years. At the same time, forced to pay high
prices, buyers have become more discriminating, placing increased
pressure on due diligence. 

According to Mergermarket, telecom, media and technology led all
industries by volume, accounting for 23% of total deals, while energy,
mining and utilities dominated activity by value with 20% of total
value. 

1.2 What M&A deal flow has your market
experienced and how does this compare to previous
years?

2017 ended strong with December announcements of the year’s two
largest deals, CVS Health’s $67.8 billion acquisition of Aetna, followed
by Walt Disney’s $68.4 billion acquisition of certain assets of 21st
Century Fox, not to mention Broadcom’s hostile bid to acquire
Qualcomm for $130 billion. Despite these high-profile deals,
according to Mergermarket, the aggregate value of deals involving US
targets fell to $1.3 trillion from $1.5 trillion in 2016 and a record-
setting $1.9 trillion in 2015. 

US
Glenn McGrory and Paul Tiger, Cleary Gottlieb Steen & Hamilton

www.clearygottlieb.com
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Deal volume, however, actually increased slightly from 5,325 deals
in 2016 to 5,347 deals in 2017. This uptick suggests 2017 did not see
an overall decline in M&A activity but rather fewer mega deals, likely
driven by uncertainty over tax policy and deregulation following the
2016 US presidential election. 

1.3 Is your market driven by private or public M&A
transactions, or both? What are the dynamics
between the two?

Both are prevalent in the US. In recent years, however, private deals
have been increasingly driven by PE sellers with greater sensitivity
toward post-closing risks, which has caused private deals to be
structured more like public deals, with limited or no post-closing seller
exposure.

1.4 Describe the relative influence of strategic and
financial investors on the M&A environment in your
market. 

Strategic investors, many with surplus cash and looking to M&A to
offset low growth, typically drive competition for deals, but record
levels of dry powder made well-funded financial investors formidable
rivals to their strategic counterparts in 2017. In particular, according
to Mergermarket, PE buyouts of domestic targets rose 12.3% by value
and 10.4% by volume compared to 2016.

SECTION 2: M&A structures

2.1 Please review some recent notable M&A
transactions in your market and outline any
interesting aspects in their structures and what they
mean for the market.

Several notable 2017 M&A transactions involved splitting-up the
surviving company after closing to unlock additional value. Following
the closing of the Dow Chemical/DuPont merger in August 2017 after
a 21-month regulatory approval process, the combined business will
be split into three independent public companies. Similarly, Humana’s
partnership with two PE firms to acquire Kindred Healthcare,
announced in December 2017, will result in the consortium splitting
Kindred into two businesses at closing, with the resulting hospital
company 100% owned by the PE firms and the resulting homecare
company owned initially by all three, but with put/call arrangements
allowing Humana to take out the financial sponsors over time. 

General Motors’ sale of its Opel/Vauxhall automotive business to
Groupe PSA in August 2017 was also notable for having been designed
to address certain regulatory hurdles, as the accompanying sale of
Opel/Vauxhall’s financing operations was structured to close separately
in October 2017 due to longer regulatory approval timelines.
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2.2 What have been the most significant trends or
factors impacting deal structures?

See Questions 1.1 and 1.3. 

SECTION 3: Legislation and policy changes

3.1 Describe the key legislation and regulatory bodies
that govern M&A activity in your jurisdiction.

US M&A activity is governed by both federal and state law. 
Applicable federal laws and regulation may include: 

• Federal securities laws enforced by the US Securities and Exchange
Commission 

• Antitrust laws enforced by the US Department of Justice and
Federal Trade Commission 

• Federal tax laws enforced by the Internal Revenue Service 
• Foreign investment laws enforced by the Committee on Foreign

Investment in the US (CFIUS) which reviews transactions that
could result in a foreign investor holding significant influence over
a US business
State laws typically address corporate governance matters, including

fiduciary duties, stockholder rights, voting requirements and state taxes.
M&A transactions are usually governed by the laws of the state in
which the target company is incorporated, although targets
incorporated outside of Delaware or New York often elect for their
transaction to be governed by Delaware or New York law given the
more extensive caselaw in those states. 

Stock exchange listing requirements may also be implicated in
transactions involving listed companies. 

3.2 Have there been any recent changes to regulations
or regulators that may impact M&A transactions or
activity and what impact do you expect them to have?

Among the most watched M&A developments on the regulatory front
in 2017 were: (1) federal tax reform, (2) antitrust enforcement and (3)
CFIUS practices.

Although the highly anticipated Tax Cut and Jobs Act (TCJA) did
not go into effect until January 1 2018, uncertainty surrounding tax
reform throughout 2017 likely put many deals, especially mega deals,
on hold. See Question 6.1 for more details on the TCJA’s potential
impact.

With respect to antitrust enforcement, recent developments suggest
only a modest shift away from the aggressive merger enforcement of
the Obama administration. The administration has nominated
mainstream enforcers to lead antitrust agencies and has shown its
willingness to block some deals deemed to be anticompetitive, such as
the Department of Justice’s suit to block AT&T’s $85 billion
acquisition of Time Warner. However, it’s still too early in Trump’s
tenure to identify how much antitrust enforcement may change.

With respect to CFIUS, the Trump administration has shown its
willingness to block transactions that it deems a threat to national
security, including barring the proposed sale of Lattice Semiconductor
to a Chinese PE firm in September 2017 and MoneyGram’s proposed
sale to a Chinese acquirer in December 2017.
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3.3 Are there any rules, legislation or policy
frameworks under discussion that may impact M&A
in your jurisdiction in the near future? 

See Question 3.2 for a discussion of federal regulations.
At the state level, Delaware courts have continued to transform the

landscape of stockholder litigation in public M&A.
Two key appraisal decisions were issued in 2017 that granted

significant weight to the market-based merger price in determining
“fair value” where a public company is sold pursuant to a competitive
arms-length bidding process, indicating that appraisal claims will likely
become limited to controller transactions, management buyouts and
transactions involving a flawed sale process. 

Delaware courts also continue to dismiss post-closing fiduciary duty
actions based on a 2015 ruling that change-of-control transactions will
be reviewed under the highly deferential “business judgment rule”
(BJR) once approved by a majority of disinterested shareholders in a
“fully-informed” and “uncoerced” vote. Following that ruling, 2017
decisions applied BJR even when the directors approving the
transaction were not independent and disinterested and found it
inapplicable only in egregious instances of coercion, making future
challenges to mergers much more difficult once ratified by
stockholders.

SECTION 4: Market idiosyncrasies 

4.1 Please describe any common mistakes or
misconceptions that exist about the M&A market in
your jurisdiction.

In the US, information disclosed through due diligence only limits the
seller’s liability to the extent that it is also disclosed in the corresponding
disclosure schedules to the acquisition agreement and, contrary to what
many foreign acquirers expect, information provided in the data room
typically does not qualify a seller’s representations and warranties.

4.2 Are there frequently asked questions or often
overlooked areas from parties involved in an M&A
transaction?

Foreign buyers in markets that use a locked box approach to purchase
price often have questions regarding post-closing purchase price
adjustments commonly used in the US (see Question 5.4). 

The trend toward using RWI as a backstop or substitute for seller
indemnities is also sometimes unfamiliar to non-US buyers (see
Question 5.7). 

4.3 What measures should be taken to best prepare
for your market’s idiosyncrasies?

Buyers and sellers should consult with US M&A counsel early to
understand what practices are typical for the US market. 

SECTION 5(a): Public M&A

5.1 What are the key factors involved in obtaining
control of a public company in your jurisdiction?

In order to close a negotiated public company merger in the US, the
transaction must typically be recommended by the target board and
approved by a majority vote of the target’s stockholders. This
stockholder approval requirement poses a closing risk because it is
usually satisfied after public announcement and state law generally
requires the target to have a “fiduciary out” to permit consideration of
unsolicited competing offers. 

Activist investors may sometimes quietly acquire influence over a US
public company without board or stockholder approval by
accumulating shares through trading in the market and entry into
swaps or other derivative transactions as a means to press for board
representation or change in company policy. 

5.2 What conditions are usually attached to a public
takeover offer?

Common closing conditions in public deals include:
• Bring-down of representations and warranties and compliance with

pre-closing covenants, usually subject to a materiality standard
• No material adverse effect since signing
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• Receipt of any necessary shareholder approval and required
regulatory approvals

• Absence of any governmental order or legal impediment preventing
the transaction
Once common, financing conditions are now very rare in US public

deals and were included in only 2% of 2016 deals according to the
ABA’s 2017 public M&A study. 

5.3 What are the current trends/market standards for
break fees in public M&A in your jurisdiction?

The average fiduciary termination fee paid to buyer, typically as a result
of taking certain actions in respect of competing offers, decreased
slightly in size to 3.39% of equity value in 2016 from 3.51% in 2015
according to the 2017 ABA study. Break fees or expense reimbursement
is sometimes also payable upon a “naked no vote” (i.e., where target
stockholders vote down the deal or the minimum tender condition fails
in the absence of a competing offer); such fees appeared in 26% of
deals in 2016, 3% more than in 2015. 

Reverse break fees (RBFs) paid by buyer to seller are often used to
address the risk of financing failure, particularly where the buyer is a
financial sponsor, or to address significant regulatory or antitrust risks.
RBFs to address financing failures usually range from 5-7% of equity
value, while regulatory or antitrust RBFs vary widely. 

SECTION 5(b): Private M&A

5.4 What are the current trends with regard to
consideration mechanisms including the use of
locked box mechanisms, completion accounts, earn-
outs and escrow?

Unlike locked box mechanisms, which are more common in Europe
and provide for a fixed purchase price at signing using a historical target
balance sheet, completion accounts are predominately used in US
private company transactions and allow the final purchase price to be
adjusted based on the balance sheet as of closing to account for changes
in the target’s financial position since signing. The purchase price is
typically determined on a cash-free, debt-free basis with an adjustment
for closing net working capital, against an agreed “normalised” level of
working capital. As a result, interim results are generally considered to
be for the benefit of the seller, whereas under a locked box approach,
the buyer generally obtains the benefit, and bears the risk, of interim
operations.

Earn-out provisions are rarer, as they are often difficult to negotiate,
necessitate periodic monitoring and usually require continued seller
involvement in the business. 

5.5 What conditions are usually attached to a private
takeover offer?

Other than stockholder approval, which is frequently obtained at
signing in private deals, most of the closing conditions for public deals
discussed in Question 5.2 also apply to private company M&A.

5.6 Is it common practice to provide for a foreign
governing law and/or jurisdiction in private M&A
share purchase agreements?

No. Such agreements are typically governed by Delaware or New York
law. 

5.7 How common is warranty and indemnity
insurance on private M&A transactions?

RWI policies continue to rise in popularity. The ABA’s 2017 private
M&A study found that 29% of transaction agreements contemplated
RWI, with 23% using it as the sole source of recovery for breaches of
representations. 

Relatedly, indemnity escrow size fell from an average of 9.15% in
2014 to 6.66% in 2016/2017, possibly because many deals used small
escrows for sellers to bear the first dollars of loss until the deductible
under the RWI policy was met.

5.8 Discuss the exit environment in your jurisdiction,
including the market for IPOs, trade sales and sales
to financial sponsors.

Financial sponsors often utilise dual track processes for their exits,
exploring sales while simultaneously preparing for an IPO. In the
M&A track, there’s a robust market for sales from one PE sponsor to
another, typically on seller-friendly deal terms. 

Financial sponsors will generally prefer an M&A exit as pricing is
agreed and the seller can liquidate its entire position at the time of the
sale. In an IPO, pre-IPO investors are typically unable to participate
fully or at all in the IPO and are only able to sell down their block over
time following the IPO.

SECTION 6: Outlook 2018

6.1 What are your predictions for the next 12 months
in the M&A market and how do you expect legal
practice to respond?

US tax reform under the TCJA, effective January 1 2018, will likely
have a significant impact on US M&A activity. The considerable
corporate tax rate reduction from 35% to 21% is expected to make US
investment more attractive while the tax holiday on repatriating
overseas earnings will provide additional sources of capital to already
cash-heavy corporates. However, new limits on the deductibility of
interest expense and net operating losses may temper target valuations
and disfavour highly leveraged deals. 

With tax reform a reality, a robust economy and the Trump
administration’s trade and antitrust policies leaning less radical than
initially feared, there’s general consensus that US M&A in 2018 is
poised to move past the uncertainty that characterised much of 2017.
In particular, PE investors with record amounts of capital will likely
continue to play a big role in 2018 deals. 
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